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Sent via electronic mail (comments only) and hand delivery (comments and exhibits) 
 
April 16, 2015 
 
Bureau of Land Management  
Attn: Gina Jones 
Uncompahgre Field Office 
2465 South Townsend Avenue 
Montrose, Colorado 81401 
Email: bullmteis@blm.gov 
 

RE: Comments Regarding the Bull Mountain Unit Master Development Plan 
Draft Environmental Impact Statement 
DOI-BLM-CO-SO50-2013-0022-EIS 

 
Dear Ms. Jones, 
 

The following comments are submitted by Western Environmental Law Center (“WELC”) on 
behalf of Citizens for a Healthy Community (“CHC”), High Country Conservation Advocates 
(“HCCA”), Western Colorado Congress (“WCC”), Great Old Broads for Wilderness (“Broads”), the 
Crystal River Caucus (“CRC”), EcoFlight, WildEarth Guardians (“Guardians”), Rocky Mountain Wild 
(“RMW”), Sierra Club Rocky Mountain Chapter, Rocky Mountain Recreation Initiative, and Wilderness 
Workshop (together, “Citizen Groups”) in response to the Bureau of Land Management (“BLM”) 
Uncompahgre Field Office (“UFO”) Draft Environmental Impact Statement (“DEIS”) for the Bull 
Mountain Unit Master Development Plan (“MDP”), DOI-BLM-CO-SO50-2013-0022-EIS.  
 

Given the critical impacts that this proposed development would have on the region’s 
environment, and, more broadly, on climate change, we appreciate the opportunity to participate and 
comment on this Draft, as well as BLM’s commitment to integrate the following concerns into its 
NEPA analysis. See 43 C.F.R. § 1610.2; 42 U.S.C. § 4332. 
 

Citizen Groups hereby incorporate by reference our supplemental information letter, 
submitted June 3, 2011, providing BLM with new information and circumstances affecting the 
Bull Mountain Unit (“Unit”) (attached as Exhibit 1); comments for the preliminary EA/FONSI for 
the Bull Mountain Unit (attached as Exhibit 2) and exhibits (“EA Exhibits”), submitted April 23, 
2012; and our supplemental comments on the Bull Mountain EIS submitted February 14, 2014 
(attached as Exhibit 3).  
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Citizens for a Healthy Community (“CHC”) is a grass-roots organization with more than 
375 members formed in 2010 for the purpose of protecting people and their environment from 
irresponsible oil and gas development in the Delta County region. CHC’s members and supporters 
include organic farmers, ranchers, vineyard and winery owners, sportsmen, realtors, and other 
concerned citizens impacted by oil and gas development. CHC members have been actively 
involved in commenting on BLM’s oil and gas activities.    
 

High Country Conservation Advocates (“HCCA”) is located in Crested Butte, Colorado 
with over 800 members. HCCA was founded in 1977 to protect the health and natural beauty of the 
land, rivers, and wildlife in and around Gunnison County now and for future generations. HCCA has 
engaged on oil, natural gas, and coal bed methane development in Gunnison County for over a 
decade to prevent irreparable harm to its members' interests.  HCCA's members and supporters live 
in, use, and enjoy the communities and landscapes that the proposed Bull Mountain development 
would affect.      

 
Western Environmental Law Center (“WELC”) uses the power of the law to defend and 

protect the American West’s treasured landscapes, iconic wildlife and rural communities. WELC 
combines legal skills with sound conservation biology and environmental science to address major 
environmental issues in the West in the most strategic and effective manner. WELC works at the 
national, regional, state, and local levels; and in all three branches of government. WELC 
integrates national policies and regional perspective with the local knowledge of our 100+ partner 
groups to implement smart and appropriate place-based actions. 
 

Western Colorado Congress (“WCC”) is an alliance for community action empowering 
people to protect and enhance their quality of life in Western Colorado. We have been working for 
land conservation and the responsible use and development of our natural resources for 35 years. 
We have over 1,500 members across Western Colorado. 

Great Old Broads for Wilderness (“Broads”) is a national conservation organization with 
5,200 members, including 700 in Colorado. Broads engages and ignites the activism of elders to 
preserve and protect wilderness and wild lands, giving voice to the millions of older Americans 
who want to protect their public lands as Wilderness for this and future generations. We bring 
experience, commitment, and humor to the movement to protect the last wild places on Earth.   

The Crystal River Caucus (“CRC”) represents the residents and landowners in the Crystal 
River Valley in Pitkin County, Colorado. In Colorado, a caucus is a voter-approved entity that 
provides a recommendatory function to County Commissioners. The Crystal River Caucus 
represents approximately 700 Pitkin County residents. 

EcoFlight educates and advocates for the protection of remaining wild lands and wildlife 
habitat through the use of small aircraft. The aerial perspective and our educational programs 
encourage an environmental stewardship ethic among citizens of all ages. 

 
Rocky Mountain Wild (“RMW”) is a conservation advocacy organization focused on 

protecting wildlands for wildlife throughout the Southern Rocky Mountain region (Colorado, 
eastern Utah, southern Wyoming, and northern New Mexico). The organization has around 600 
members who are passionate about protecting the biodiversity and ecosystem health throughout the 
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region. RMW advocates for its members’ interests through participating in administrative 
processes, collaboration, education, and, when necessary, litigation. 

 
Wilderness Workshop (“WW”) is a non-profit organization engaged in research, 

education, legal advocacy and grassroots organizing to protect the ecological integrity of local 
landscapes and public lands. WW not only defends pristine public lands from new threats, but also 
strives to restore the functional wildness of a landscape fragmented by human activity. WW works 
to protect and preserve existing wilderness areas, advocate for expanding wilderness, defend 
roadless areas from development that would destroy their wilderness character, and safeguard the 
ecological integrity of all federal public lands in the vicinity of the White River National Forest. 
Wilderness Workshop has a long history of participation in forest planning on the White River 
National Forest, the Grand Mesa Uncompahgre and Gunnison National Forest, and adjacent 
Bureau of Land Management lands. WW has a long history of engagement with oil and gas issues 
in and around the Bull Mountain Unit. 

 
The Sierra Club’s members and supporters are more than 2.4 million of your friends and 

neighbors across the country; more than 50,000 here in Colorado. Inspired by nature, we work 
together to protect our communities and the planet. The Sierra Club is America's oldest, largest and 
most influential grassroots environmental organization.  Our mission is to explore, enjoy, and 
protect the planet. 

 
WildEarth Guardians (“Guardians”) is a western U.S.-based organization dedicated to 

protecting and restoring the wildlife, wild places, wild rivers, and health of the American 
West.  Headquartered in Santa Fe, Guardians was founded 26 years ago and has offices in Denver 
and other western states. With the support of more than 44,000 members, including more than 
5,000 members in Colorado, Guardians works to defend our public lands from the impacts of 
climate change and fossil fuel development. Guardians has long been active in efforts to protect 
public lands in the North Fork Valley of Colorado from the impacts of fossil fuel development. 

 
Rocky Mountain Recreation Initiative (“RMRI”) is a small grassroots organization that 

strives to protect wilderness quality lands and maintain landscape integrity in Colorado by 
developing policies that promote sustainable development of recreational trails. 
 
I. National Environmental Policy Act 

A. The BLM is required to issue a moratorium on all oil and gas development in 
the Uncompahgre area for as long as the UFO RMP remains uncompleted.  

 
As identified in Citizen Groups’ earlier comments to BLM, a moratorium on all oil and gas 

development within the UFO is required, pending revision to the Resource Management Plan 
(“RMP”) and environmental impact statement (“EIS”). Proceeding with oil and gas development 
while the RMP revision is pending would prejudice the development of the RMP EIS. Moreover, 
the existing UFO RMP is completely out-of-date and can no longer serve as the foundation for 
decisions on oil and gas development within the UFO. See Scoping Comments at 11-14; EA 
Comments at 2-4.  
 

NEPA requires that, until an agency issues a Record of Decision for a pending NEPA 
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document, “no action concerning the proposal shall be taken which would: (1) have an adverse 
environmental impact; or (2) limit the choice of reasonable alternatives.”  40 C.F.R. § 1506.1(a)(1), 
(2). NEPA prohibits agencies from making an “irreversible and irretrievable commitment of 
resources.” 40 C.F.R. §§ 1502.2(f); Conner v. Burford, 848 F.2d 1441, 1446 (9th Cir. 1986); see 
also Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1056-57 (9th Cir. 1994), cert. denied, 115 S. 
Ct. 1793 (1995) (interpreting identical language in ESA). “The purpose of an EIS is to apprise 
decisionmakers of the disruptive environmental effects that may flow from their decisions at a time 
when they ‘retain[] a maximum range of options.’” Conner, 848 F.2d at 1446. Taking actions in 
the interim which could limit those options undermines the purpose and effectiveness of the NEPA 
process. As provided by CEQ regulations:    
 

While work on a required program environmental impact statement is in progress 
and the action is not covered by an existing program statement, agencies shall not 
undertake in the interim any major Federal action covered by the program which 
may significantly affect the quality of the human environment unless such action: 
 

(1) Is justified independently of the program; 
(2) Is itself accompanied by an adequate environmental impact statement; 
and 
(3) Will not prejudice the ultimate decision on the program. Interim action 
prejudices the ultimate decision on the program when it tends to determine 
subsequent development or limit alternatives. 

 
40 C.F.R. §§ 1506.1(c)(1)-(3).  
 

The Bull Mountain MDP – proposed by industry proponent SG Interests – encompasses a 
total mineral estate of nearly 20,000 acres and involves development of 146 natural gas wells, 4 
water disposal wells, and associated infrastructure such as well pads, roads, pipelines and power 
lines. The current 1989 RMP, accompanying EIS, and technical report for oil and gas did not 
analyze the site-specific impacts of gas development using today’s modern extraction techniques – 
specifically the use of hydraulic fracturing, or fracking – and failed to anticipate the pace of 
development now facing the Uncompahgre area and, thus, was incapable of incorporating land use 
designations that encompass BLM’s multiple use mandate. See Scoping Comments at 10-14 
(identifying the insufficiencies of the 1989 RMP); 15-22 (identifying myriad potential impacts 
from fracking). Moreover, there is no updated, current analysis that identifies what overall level of 
development – and the nature of that development – is reasonably foreseeable. Without this 
analysis, there is considerable uncertainty and controversy regarding the size, nature, and impacts 
of further oil and gas development, in particular relative to cumulative impacts. BLM UFO 
recognizes the shortcomings of the existing RMP and EIS, and has provided that “[p]reparation of 
the Uncompahgre RMP is necessary in order to respond to changing resource conditions, new 
issues, and federal policies, as well as to prepare a comprehensive framework for managing public 
lands administered by the UFO.” BLM UFO, Uncompahgre RMP Newsletter, Exhibit 4. 
“Management is becoming more complex due to the emergence of new issues of national 
significance, as well as heightened controversy surrounding certain existing issues. Increased oil, 
gas, and uranium activity, recreation demands, impacts from a growing population and urban 
interface, and pressures on wildlife and land health are among the many challenges to be 
addressed.” BLM UFO, Analysis of the Management Situation: for the BLM Uncompahgre 
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Planning Area, Exhibit 43. Given the significant challenges and management issues that must be 
addressed in the still pending UFO RMP revision, it would be impossible for BLM to proceed in 
allowing such a major oil and gas development without prejudicing the ultimate mineral 
management decisions to be made, and the alternatives considered, in the revised RMP. 
 

Proceeding with the proposed MDP will result in tangible impacts that cannot be undone, 
which is exactly the situation NEPA disallows – allowing new activity that limits alternatives in 
the future. See 40 C.F.R. §§ 1506.1(c) (3). In the face of significant uncertainty regarding resource 
management planning in the UFO, there also seems little need to hastily open these areas to oil and 
gas development. According to BLM oil and gas statistics, there are currently 4,380,275 acres of 
leased lands that are “in effect” in Colorado. See Exhibit 44. Given this vast quantity of available 
federal lands, as well as a current price of natural gas at 10-year lows of $2.51/MMBtu, it seems 
both ill-advised and unnecessary to proceed with developing the Bull Mountain Unit given these 
conditions. See Exhibit 45. At a minimum, proceeding with the approval of the subject MDP can 
wait until the UFOs foundational management documents are completed, thus allowing the 
necessary level of NEPA analysis to take place. We therefore strongly encourage BLM to not 
move forward with the Bull Mountain MDP pending completion of the UFO’s RMP and EIS. 

B. The Uncompahgre Field Office has failed to take a hard look at the direct, 
indirect, and cumulative impacts of oil and gas development on resource values in the 
planning area. 

 
The National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq., and its 

implementing regulations, promulgated by the Council on Environmental Quality (“CEQ”), 40 
C.F.R. §§ 1500.1 et seq., is our “basic national charter for the protection of the environment.” 40 
C.F.R. § 1500.1. Recognizing that “each person should enjoy a healthful environment,” NEPA 
ensures that the federal government uses all practicable means to “assure for all Americans safe, 
healthful, productive, and esthetically and culturally pleasing surroundings,” and to “attain the 
widest range of beneficial uses of the environment without degradation, risk to health or safety, 
or other undesirable and unintended consequences,” among other policies. 43 U.S.C. § 4331(b). 

 
NEPA regulations explain, in 40 C.F.R. §1500.1(c), that: 

 
Ultimately, of course, it is not better documents but better decisions that count. 
NEPA’s purpose is not to generate paperwork – even excellent paperwork – but to 
foster excellent action. The NEPA process is intended to help public officials 
make decisions that are based on understanding of environmental consequences, 
and take actions that protect, restore, and enhance the environment. 

 
Thus, while “NEPA itself does not mandate particular results, but simply prescribes the 

necessary process,” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989), 
agency adherence to NEPA’s action-forcing statutory and regulatory mandates helps federal 
agencies ensure that they are adhering to NEPA’s noble purpose and policies. See 42 U.S.C. §§ 
4321, 4331. 

 
NEPA imposes “action forcing procedures … requir[ing] that agencies take a hard look 

at environmental consequences.” Methow Valley, 490 U.S. at 350 (citations omitted) (emphasis 
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added); Citizens’ Committee to Save Our Canyons v. Krueger, 513 F.3d 1169, 1179 (10th Cir. 
2008). The hard look should provide sufficient analysis to give pragmatic advice to 
decisionmakers. Nat. Resources Def. Council v. Hodel, 865 F.2d 288, 299 (D.C. Cir. 1988) 
(hard look premised on providing “analysis useful to a decisionmaker in deciding whether, or 
how, to alter [a project] to lessen cumulative environmental impacts’). 

 
“Environmental consequences” may be direct, indirect, or cumulative. 40 C.F.R. 

§§ 1502.16, 1508.7, 1508.8;  Custer Co. v. Action Assn. v. Garvey, 256 F.3d 1024, 1035 (10th Cir. 
2001). A cumulative impact is defined as: 
 

the impact on the environment which results from the incremental impact of the 
action when added to other past, present, and reasonably foreseeable future 
actions regardless of what agency (Federal or non-Federal) or person undertakes 
such other actions. Cumulative impacts can result from individually minor but 
collectively significant actions taking place over a period of time. 

 
40 C.F.R. § 1508.7.  
 

NEPA requires BLM to take a hard look at the cumulative impacts on the affected 
geographic area, not just the immediate planning area. See Grand Canyon Trust v. Federal 
Aviation Administration, 290 F.3d 399, 342 (D.C. Cir. 2002); see also NRDC v. Hodel, 865 F.2d 
288, 297-99 (D.C. Cir. 1988) (holding that agency violated NEPA when it considered only the 
effects within the planning area, rather than the interregional effect).  

 
Federal agencies determine whether direct, indirect, or cumulative impacts are significant 

by accounting for both the “context” and “intensity” of those impacts. 40 C.F.R. § 1508.27. 
Context “means that the significance of an action must be analyzed in several contexts such as 
society as a whole (human, national), the affected region, the affected interests, and the locality” 
and “varies with the setting of the proposed action.” 40 C.F.R. § 1508.27(a). Intensity “refers to the 
severity of the impact” and is evaluated according to several additional elements, including, for 
example: unique characteristics of the geographic area such as ecologically critical areas; the 
degree to which the effects are likely to be highly controversial; the degree to which the possible 
effects are highly uncertain or involve unique or unknown risks; and whether the action has 
cumulatively significant impacts. Id. §§ 1508.27(b). 

 
In taking a hard look at direct, indirect, and cumulative impacts, BLM must analyze all 

impacts that are “reasonably foreseeable.” 40 C.F.R. 1508.8. This mandate applies whether the 
NEPA document is programmatic or site-specific. See, e.g., Kern v. BLM, 284 F.3d 1062, 1072 
(9th Cir. 2002); Pacific Rivers Council v. U.S. Forest Serv., 668 F.3d 609, 623 (9th Cir. 2010). In 
this EIS, the BLM may not avoid its obligation to analyze environmental consequences that 
foreseeably arise from the MDP merely by saying that the consequences are unclear or will be 
analyzed later when a NEPA document is prepared at the ADP stage. See Kern, 284 F.3d at 1072. 
“[T]he purpose of an [EIS] is to evaluate the possibilities in light of current and contemplated plans 
and to produce an informed estimate of the environmental consequences. . . . Drafting an [EIS] 
necessarily involves some degree of forecasting.” Id. (quoting City of Davis v. Coleman, 521 F.2d 
661, 676 (9th Cir. 1975)). “If an agency were able to defer analysis discussion of environmental 
consequences in a [programmatic EIS], based on a promise to perform a comparable analysis in 
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connection with later site-specific projects, no environmental consequences would ever need to be 
addressed in an EIS at the [programmatic level] of comparable consequences might arise, but on a 
smaller scale, from a later site-specific action proposed pursuant to the [programmatic project].” Id. 
Indeed, waiting to analyze “reasonably foreseeable” environmental impacts until a later stage – as 
BLM does throughout the Bull Mountain DEIS – is antithetical to NEPA’s basic charge to 
undertake analysis and integrate it into agency decisionmaking as early as possible. See 40 C.F.R. 
1501.2, 1502.5. It is critical that the courts ensure that agencies comply with NEPA as early as 
possible in the planning process, because of “the difficulty of stopping a bureaucratic steam roller, 
once started.” Sierra Club v. Marsh, 872 F.2d 497, 504 (1st Cir. 1989).  

1. Cumulative impacts 
 

A cumulative impact is the “impact on the environment which results from the incremental 
impact of the action when added to other past, present, and reasonably foreseeable future actions.” 
Ocean Advoc. v. U.S. Army Corps of Engrs., 402 F.3d 846, 868 (9th Cir. 2005); 40 C.F.R. § 1508.7. 
BLM’s cumulative impacts analysis “must be more than perfunctory; it must provide a ‘useful 
analysis of the cumulative impacts of past, present, and future projects.’” Ocean Advoc., 402 F.3d 
at 868. BLM must, therefore, “give a realistic evaluation of the total impacts [of the action] and 
cannot isolate the proposed project, viewing it in a vacuum.” Grand Canyon Trust v. FAA, 290 
F.3d 339, 342 (D.C. Cir. 2002).  
  

Despite clear statutory and case law language that cumulative impacts must be thoroughly 
considered in an EIS, BLM has failed to provide even the roughest adherence to this mandate. The 
failure to assess cumulative impacts, particularly, as here, the failure to assess the amassed air 
quality impacts of numerous fossil fuel developments or the aggregated consideration of other 
existing and foreseeable oil and gas development near and adjacent to the Bull Mountain Unit 
“impermissibly subject[s] the decisionmaking process contemplated by NEPA to ‘the tyranny of 
small decisions.’ ” Kern, 284 F.3d at 1078 (citation omitted). 
 

CEQ regulations require agencies to consider three types of related actions: “connected 
actions,” “similar actions,” and “cumulative actions.” 40 C.F.R. § 1508.25(a). Cumulative actions 
are actions that when viewed with other proposed actions have cumulatively significant impacts. 
40 C.F.R. § 1508.25(a)(2). An agency’s consideration of cumulative impacts must contain “some 
quantified or detailed information; . . . general statements about ‘possible’ effects and ‘some risk’ 
do not constitute a ‘hard look’ absent a justification regarding why more definitive information 
could not be provided.” Neighbors of Cuddy Mountain, 137 F.3d 1372, 1379-80 (9th Cir. 1998).  
The Supreme Court has held that an agency not only has a duty to consider cumulative impacts in a 
single NEPA process: “proposals for . . . related actions that will have cumulative or synergistic 
environmental impact upon a region concurrently pending before an agency must be considered 
together. Only through comprehensive consideration of pending proposals can the agency evaluate 
the different courses of action.” Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976). 
 

Courts have also noted that “The purpose of an EIS is to evaluate the possibilities in light of 
current and contemplated plans and to produce an informed estimate of the environmental 
consequences. Drafting an EIS necessarily involves some degree of forecasting.” Kern v. BLM, 
284 F.3d 1062, 1072 (9th Cir. 2002). Indeed, "Reasonable forecasting and speculation is . . . 
implicit in NEPA, and we must reject any attempt by agencies to shirk their responsibilities under 

 

http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&pbc=727B8F6D&cite=40+C.F.R.+%C2%A7+1508.7&vr=2.0
https://web2.westlaw.com/find/default.wl?rs=WLW9.02&ifm=NotSet&fn=_top&sv=Split&cite=402+F.3d+846&vr=2.0&rp=%2ffind%2fdefault.w
https://web2.westlaw.com/find/default.wl?rs=WLW9.02&ifm=NotSet&fn=_top&sv=Split&cite=402+F.3d+846&vr=2.0&rp=%2ffind%2fdefault.w
https://web2.westlaw.com/find/default.wl?rs=WLW9.02&ifm=NotSet&fn=_top&sv=Split&cite=290+F.3d+342+&vr=2.0&rp=%2ffind%2fdefault.
https://web2.westlaw.com/find/default.wl?rs=WLW9.02&ifm=NotSet&fn=_top&sv=Split&cite=290+F.3d+342+&vr=2.0&rp=%2ffind%2fdefault.


Bull Mountain Master Development Plan DEIS 
DOI-BLM-UT-G010-2009-0217-EIS 

8  
 

NEPA by labeling any and all discussion of future environmental effects as 'crystal ball inquiry.’” 
Scientists’ Inst. for Pub. Info. V. Atomic Energy Comm’n., 481 F.2d 1079, 1092 (D.C. Cir. 1973). 

 
In 2010, the 9th Circuit rejected BLM NEPA review for mineral exploration that had failed 

to include detailed analysis of impacts from nearby proposed mining operations, stating: 
 
In a cumulative impact analysis, an agency must take a “hard look” at all actions. 
An . . . analysis of cumulative impacts must give a sufficiently detailed catalogue of 
past, present, and future projects, and provide adequate analysis about how these 
projects, and differences between the projects, are thought to have impacted the 
environment. . . . Without such information, neither the courts nor the public . . . can 
be assured that the [agency] provided the hard look that it is required to provide. 

 
Te-Moak Tribe v. U.S. Dep’t of Interior, 608 F.3d 592, 603 (9th Cir. 2010). See also Wyoming 
Outdoor Council, 351 F. Supp. 2d at 1243 (failure to adequately review all cumulative impacts is 
arbitrary and capricious and violates NEPA). 
 

Below is a list of a few of the past, present, and reasonably foreseeable projects and 
proposals that BLM must, yet has failed to consider, in its cumulative analysis section of the DEIS: 
 
67 Active Gas Wells in Delta and Gunnison Counties: As of April 1, 2015, Gunnison and Delta 
Counties contain 67 active gas wells, the majority of which are located in the Upper North Fork 
and Muddy Creek areas. The DEIS does not discuss the impacts of these wells in conjunction with 
the Bull Mountain Unit proposal, despite connected infrastructure, access roads and ownership.  
 
Petrox 50-Well Proposal at Pilot Knob:1 Petrox is proposing up to 50 wells in a 6,400-acre project 
area that largely overlies the Pilot Knob Roadless Area north of Somerset.  
 
Fram 108-Well Proposal:2 BLM approved a proposal for 108 oil wells from Norwegian company 
Fram, to be located downstream from the Bull Mountain Unit in the Whitewater Unit.  
 
Gunnison Energy 60 to 600-Well Master Plan:3 Gunnison Energy is proposing large-scale 
development north of Somerset and west of the Bull Mountain Unit for up to potentially 600 wells. 
This alone could dwarf the Bull Mountain Unit, and given its proximity to the Unit, cannot be 

1 See Dennis Webb, Roadless Dispute Clouds Drilling Proposal, THE DAILY SENTINEL, February 
28, 2015, available at: http://www.gjsentinel.com/news/articles/roadless-dispute-clouds-drilling-
proposal.  
 
2 See Dennis Webb, Fram Proposal: 108 New Oil Wells South of Palisade, THE DAILY SENTINEL, 
June 28, 2013, available at: http://www.gjsentinel.com/news/articles/fram-proposal-8232108-new-
oil-wells-8232south-of-p.  
 
3 See Dennis Webb, North Fork Drilling Plans Remain Small, THE DAILY SENTINEL, February 15, 
2015, available at: http://www.gjsentinel.com/news/articles/north-fork-drilling-plans-remain-small. 
 

 

                                                           

http://www.gjsentinel.com/news/articles/roadless-dispute-clouds-drilling-proposal
http://www.gjsentinel.com/news/articles/roadless-dispute-clouds-drilling-proposal
http://www.gjsentinel.com/news/articles/fram-proposal-8232108-new-oil-wells-8232south-of-p
http://www.gjsentinel.com/news/articles/fram-proposal-8232108-new-oil-wells-8232south-of-p
http://www.gjsentinel.com/news/articles/north-fork-drilling-plans-remain-small
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ignored.  
 
Spadafora Waste Disposal Pits: The Spadafora Water Storage Facility was approved by the 
Gunnison County Planning Commission on March 6, 2015. Three water storage pits, each with a 
pump station and a volume of about 9,240,000 gallons, will sit on roughly 19 acres and will store 
and recycle produced water for drilling and gas well operations. 4 This facility is immediately west 
of the Bull Mountain Unit, yet is not discussed in the DEIS. 
 
16-well development in the North Fork/Muddy Creek Planning Unit:5 In February, 2009 BLM 
approved a Master Surface Use Plan from Gunnison Energy for 16 wells just to the south of the 
Bull Mountain Unit. This is not analyzed in coordination with the Bull Mountain MDP analysis.   
 
30,000-Acre Lease Sale:6 In December of 2011 BLM proposed leasing approximately 30,000 acres 
of public lands and minerals for oil and gas development in the North Fork Valley. While the lease 
sale has been deferred, there remains the possibility for future leasing. The impacts of this proposal 
are not included in the DEIS. 
 
6 APDs from Gunnison and SG:7 On March 23, 2015 BLM issued a scoping notice for a proposed 
action that includes six federal APDs submitted by two operators. The notice states that 
development associated with five of the APDs would require construction of five new multi-well 
pads, installation of new pipelines, and construction/reconstruction of access roads. “Roads used to 

4 See Adam Broderick, Fracking Pits Approved for Development Near Paonia Reservoir, THE 
CRESTED BUTTE NEWS, March 11, 2015, available at: 
http://www.crestedbuttenews.com/index.php?option=com_content&task=view&id=6286&Itemid=
40. 
 
5 See Seth Mensing, Gas Developers Propose Three New Water Pits for North Fork, THE CRESTED 
BUTTE NEWS, May 4, 2015, available at: 
http://www.crestedbuttenews.com/index.php?option=com_content&task=view&id=3344&Itemid=
40; In the Matter of the Promulgation and Establishment of Field Rules to Govern Operations in 
West Muddy Creek Field, Gunnison County, Colorado, Cause No. 1, Order No. 1-143, Colorado 
Oil and Gas Conservation Commission (March 30, 2009), available at: 
http://cogcc.state.co.us/orders/orders/1/143.html (attached as Exhibit 75).  
 
6 See Uncompahgre Field Office, Oil and Gas Lease Sale February 2013, BUREAU OF LAND 
MANAGEMENT, available at: 
http://www.blm.gov/co/st/en/BLM_Information/nepa/ufo/august_lease_sale.html.  
 
7 United States Department of the Interior, Scoping Notice for 31_60 (CO-S05) 201s-029EA, 
available at: 
http://www.blm.gov/style/medialib/blm/co/information/nepa/uncompahgre_field/fy2015_nepa_doc
s.Par.2447.File.dat/15-
29%20EA%20Six%20APD%20Gunnison%20Energy%20SG%20Interests%20Scoping%20Notice
%202015-0323.pdf (attached as Exhibit 85). 
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access these five multi-well pads include CO State Highway 133 [and] Gunnison County Road 
(CR) 265 . . .”8 the same roads used to access the Bull Mountain Unit. Overall, the development of 
five new multi-well pads (15.5 acres of disturbance) and associated infrastructure would require an 
initial surface disturbance of approximately 31.6 acres within the project area. Additionally, SG 
has also submitted two Notices of Staking, which is a step that precedes submitting an APD.9 SG 
has also made clear in filings that it intends to put any gas produced from these wells into the Bull 
Mountain pipeline. This makes the proposal not only foreseeable, but also connected. Amazingly, 
this proposal is not noted or discussed in the DEIS, despite the obvious connection and cumulative 
impacts. Indeed, BLM’s failure to include these six wells in the DEIS undercuts NEPA’s 
requirement that “Significance cannot be avoided by terming an action temporary or breaking it 
down into small component parts.” 40 C.F.R. § 1508.27(b)(7). 
 
Huntsman Unit Proposal: 10 SG has proposed drilling in the Huntsman Unit (COC 74403X), which 
includes three SG leases (COC 63886, 63888, and 63889). SG has proposed one APD there for 
well 10-89-31 #1 inside lease COC 63886. That APD was filed in 2010. The unit and the leases are 
currently suspended pending Forest Service analysis. Nonetheless, with formal proposals on the 
table, the BLM must consider this a reasonably foreseeable proposal. Drilling the proposed well 
would require travel on the same roads, new road construction, additional cumulative impacts to 
wildlife habitat (including critical trout habitat), and additional cumulative impacts to regional air 
quality and other resources.  
 
Pilots Knob APD:11 SG has proposed an APD (12-89-30#1) in the Pilots Knob CRA on lease COC 
64169. Development of that lease would involve the same potential impacts as others described 
above.  
 
Coal: The DEIS states: “There are three active underground coal mines on federal mineral estate in 
the cumulative impacts analysis area.” DEIS at 4-11. It should be noted that Oxbow’s Elk Creek 
Mine closed in 2013. The DEIS then lists simple production data from the mines. But there is no 
discussion of impacts to wildlife, and the DEIS states that coal resources will not be discussed in 
detail. DEIS at 4-4. Recent proposals to expand the West Elk Coal Mine under 1,700 acres of the 
Sunset Roadless Area to access 10.1 million tons of coal are not mentioned. On April 6, the U.S. 
Forest Service issued a Notice of Intent to prepare a supplemental Environmental Impact Statement 
to propose reinstatement of the North Fork Coal Mining Area exception of the Colorado Roadless 
Rule. The exception would allow for temporary road construction for coal exploration and/or coal-

8 Id. 
9 BLM, Thompson Divide Drilling Proposal Information, 
http://www.blm.gov/co/st/en/fo/crvfo/thompson_divide_gas.html. 
 
10 A categorical exclusion used for approval of a suspension of this lease is available: BLM, 
Categorical Exclusion DOI-BLM-CO-SO50-201-0035 CX, available at: 
http://www.blm.gov/pgdata/etc/medialib/blm/co/information/nepa/uncompahgre_field/ufo_nepa_d
ocuments0.Par.60636.File.dat/12-035CX%20SG%20USFS%20Lease%20Susp.pdf. 
 
11 See id. 
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related surface activities in a 19,100-acre area defined as the North Fork Coal Mining Area.12 
Under the exception, Arch Coal plans to expand its underground West Elk mine, which includes 
bulldozing an extensive road network and scraping dozens of well pads in the Sunset Roadless 
Area. Also notable is the fact that coal mining in the North Fork Valley requires venting of 
methane, which releases significant amounts of VOCs that should be addressed in any cumulative 
impacts analysis.  
 
Climate Change: BLM’s analysis of the cumulative impact of climate change is limited to the 
observation that “[i]ncreased concern over greenhouse gas emissions and global warming issues 
may lead to future federal and state regulations limiting the emission of associated pollutants.” 
DEIS at 4-15. BLM fails to consider the impact of the project in light of the additive impacts 
caused by global warming. For example, BLM acknowledges that erosion and sedimentation is a 
major issue in the project area. See DEIS at 3-51 (“The Unit is located in an area of active erosion 
and unstable slopes. These conditions present a continuing concern in the area . . .”). BLM also 
acknowledges that global climate change will exacerbate this problem. See id. (“Global climate 
changes may lead to more extreme ranges in rainfall and runoff.”) But BLM fails to consider the 
impact of the project on erosion and sedimentation in light of the additive impacts caused by global 
warming. This should be done on a resource-by-resource basis. 

a) Cumulative impacts to air quality 
 

The BLM’s analysis of cumulative impacts to air quality is inadequate in several respects, 
as detailed more fully in Memorandum from Megan Williams, Independent Air Quality Consultant 
(included below as “Appendix A”). Most notably, the DEIS does not include a comprehensive 
regional inventory for use in determining reasonably foreseeable cumulative air quality impacts. 
See DEIS at 4-53. Instead, the MDP relies on the Colorado Air Resources Management Modeling 
Study (CARMMS) to evaluate cumulative air quality impacts. See id. However, the CARMMS is 
not exhaustive of the sources that BLM must consider. For example, it is not up-to-date and does 
not contain all State- and Federal-permitted sources that may impact the study area, including 
sources in other states. Additionally, the BLM’s analysis must go beyond CARMMS, including by 
ensuring that direct and indirect (combustion) impacts of sources are considered.  

b) Cumulative impacts to water resources 
 

The DEIS’s cumulative effects analysis for water resources is confined to the cumulative 
effects of Alternatives A and B, with limited additional analysis of drilling activity within and 
outside the unit boundaries. Of particular note, the DEIS fails to acknowledge the cumulative 
effects on water quality or quantity posed by development (including effects from sedimentation, 
spills, and low stream flows) in combination with climate change and development-fueled growth. 

c) Cumulative impacts to soil  
 

The DEIS’s analysis of the cumulative impacts to soil is similarly inadequate. Regarding 
soils, the DEIS states that “grazing, mining, oil and gas, forestry, and vegetation management 

12 80 FED. REG. 18,598-02 (April 7, 2015) (U.S. Forest Service and USDA, Roadless Area 
Conservation; National Forest System Lands in Colorado).  
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would continue to disturb soils in the region due to trampling, project facilities, transmission lines, 
access roads, and overland travel.” DEIS at 4-76. Additionally, OHV and other recreationists will 
disturb vegetation and spread weeds, leading to reduced soil stability and increased erosion. 
Despite these many impacts to soil resources, BLM concludes: “Implementation of BMPs in 
Appendix C would minimize cumulative impacts caused by Alternative B, and no additional 
mitigation measures are recommended.” DEIS at 4-76. As is the case throughout the DEIS, here, 
the BLM’s dismissive approach and empty reliance on industry-chosen BMPs is not enough to 
fulfill their burden under NEPA. Their discussion provides no assurance that BMPs will be 
adopted, nor any evidence that impacts can be avoided even if BMPs are adopted.  

2. The BLM has failed to sufficiently analyze direct impacts related to air 
quality. 

 
The BLM must take a hard look at the air quality impacts from oil and gas development in 

the planning area. Much of the air pollution from oil and gas development and operations, which is 
specifically discussed, below, also degrades visibility. Section 169A of the Clean Air Act 
(“CAA”), 42 U.S.C. § 7401 et seq. (1970), sets forth a national goal for visibility, which is the 
“prevention of any future, and the remedying of any existing, impairment of visibility in Class I 
areas which impairment results from manmade air pollution.” Congress adopted the visibility 
provisions in the CAA to protect visibility in “areas of great scenic importance.” H.R. Rep. No. 
294, 95th Cong. 1st Sess. at 205 (1977). In promulgating its Regional Haze Regulations, 64 Fed. 
Reg. 35,714 (July 1, 1999), the U.S. Environmental Protection Agency (“EPA”) provided:  
 

Regional haze is visibility impairment that is produced by a multitude of sources 
and activities which emit fine particles and their precursors and which are located 
across a broad geographic area. Twenty years ago, when initially adopting the 
visibility protection provisions of the CAA, Congress specifically recognized that 
the “visibility problem is caused primarily by emission into the atmosphere of SO2, 
oxides of nitrogen, and particulate matter, especially fine particulate matter, from 
inadequate[ly] controlled sources.” H.R. Rep. No. 95-294 at 204 (1977). The fine 
particulate matter (PM) (e.g., sulfates, nitrates, organic carbon, elemental carbon, 
and soil dust) that impairs visibility by scattering and absorbing light can cause 
serious health effects and mortality in humans, and contribute to environmental 
effects such as acid deposition and eutrophication.  

 
The visibility protection program under sections 169A, 169B, and 110(a)(2)(J) of the CAA is 
designed to protect Class I areas from impairment due to manmade air pollution. The current 
regulatory program addresses visibility impairment in these areas that is “reasonably attributable” 
to a specific source or small group of sources, such as, here, air pollution resulting from oil and gas 
development and operations authorized by the Bull Mountain EIS, as well as from other reasonably 
foreseeable development in the area. See 64 Fed. Reg. 35,714.  
 

Moreover, EPA finds the visibility protection provisions of the CAA to be quite broad. 
Although EPA is addressing visibility protection in phases, the national visibility goal in section 
169A calls for addressing visibility impairment generally, including regional haze. See e.g., State 
of Maine v. Thomas, 874 F.2d 883, 885 (1st Cir. 1989) (“EPA’s mandate to control the vexing 
problem of regional haze emanates directly from the CAA, which ‘declares as a national goal the 
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prevention of any future, and the remedying of any existing, impairment of visibility in Class I 
areas which impairment results from manmade air pollution.’ ”) (citation omitted). 

 
 Here, there are at least 10 Class I areas near the project area that may be impacted by the 
proposed development, including: Maroon Bells – Snowmass Wilderness Area; Arches National 
Park; Black Canyon of the Gunnison National Park; Eagles Nest Wilderness Area; Flat Tops 
Wilderness Area; La Garita Wilderness Area; Mount Zirkel Wilderness Area; Rocky Mountain 
National Park; Weminuche Wilderness Area; and West Elk Wilderness Area. Visibility in nearby 
Class I areas is already impaired. See DEIS at 3-9.   
 
 In addition to impacts from the proposed development, cumulative air quality impacts from 
sources in and around the proposed development area may result in serious impairments to air 
quality standards. For example, there is a tremendous concentration of oil and gas development 
taking place in the region, including in Utah’s Uinta Basin and Colorado’s Piceance Basin, which 
has already elevated ozone and PM concentrations, impacted visibility, and seriously degraded air 
quality in the region. See Memorandum from Megan Williams, Independent Air Quality 
Consultant (included below as “Appendix A”) at 4-14. 
 

The current status of air quality in an area, a fundamental consideration for analysis in the 
agency’s EIS, is entirely insufficient. Of particular concern, background concentrations of ozone in 
the area are already at or exceed the National Ambient Air Quality Standards (“NAAQS”), leaving 
virtually no room for growth in emissions as contemplated by the Bull Mountain MDP DEIS. See 
Appendix A at 4, 7 (providing recent data from ozone monitors in the region). Moreover, there is 
very little wintertime ozone monitoring in the Bull Mountain MDP DEIS air quality study area, 
and the scant wintertime monitoring that exists shows elevated ozone concentrations. See id. at 9. 
Thus, even the recently recorded ozone concentrations provided in Appendix A are likely 
underestimates of wintertime levels. Adding 146 more gas wells to the area, as the Bull Mountain 
MDP DEIS contemplates, will add hundreds of tons of additional ozone precursors to the region, 
threatening considerable exceedances of the ozone NAAQS—especially in wintertime. See id.    

 
Ozone has long been recognized to cause adverse health effects. Exposure to ozone can 

cause or exacerbate respiratory health problems—including shortness of breath, asthma, chest pain 
and coughing—can decrease lung function, and can even lead to long-term lung damage. See also 
EPA’s National Ambient Air Quality Standards for Particulates and Ozone, 62 FR 38,856 (July 18, 
1997). Short term exposure to ozone causes multiple negative respiratory effects, from 
inflammation of airways to more serious respiratory effects that can lead to use of medication, 
absences from school and work, hospital admission, emergency room visits, and chronic 
obstructive pulmonary disease (“COPD”). According to a recent report by the National Research 
Council (“NRC”), short-term exposure to current levels of ozone in many areas is likely to 
contribute to premature deaths.13 As described in more detail below, even ozone concentrations as 
low as 60 ppb can be harmful to human health. Long-term exposure to elevated levels of ozone 
results in numerous negative harmful effects, such as permanent lung damage and abnormal lung 

13 National Research Council, Link Between Ozone Air Pollution and Premature Death Confirmed, 
(April 2008), available at: 
http://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=12198. 
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development in children. Long-term exposure may also increase risk of death from respiratory 
problems. Short- and long-term exposure to elevated levels of ozone can also harm people’s hearts 
and cardiovascular system. See 79 Fed. Reg. 75234-311.  

 
   The DEIS’s analysis of ozone fails to meet the most basic threshold of rational analysis 

by omitting the most recent air-quality data. The MDP DEIS presents a background concentration 
for ozone of 141 micrograms per cubic meter, or 72 ppb. See DEIS at Table 3-3. However, more 
recent data from ozone monitors in the region indicate that ozone levels are already exceeding the 
NAAQS of 75 ppb. See Appendix A at 7. Recent monitored concentrations closest to the proposed 
development (in Rifle and Gothic) are especially concerning, as they are significantly above the 
level of NAAQS. See id. at 7-8.  

 
Compounding this deficiency, on December 17, 2014, EPA published a proposal to revise 

NAAQS for ozone to 65 to 70 parts per billion (ppb) from the current 75 ppb. National Ambient 
Air Quality Standards for Ozone, 79 Fed. Reg. 75234 (Dec. 17, 2014). This decision was driven by 
significant recent scientific evidence that the current standard of 75 ppb does not adequately 
protect public health and that ozone concentrations as low as 72 ppb can cause respiratory harm to 
young, healthy adults following exposure for less than eight hours. Id. at 75249-311 (citing 
controlled human exposure studies documenting adverse effects to lung function from ozone 
concentrations of 60 ppb and 72 ppb and epidemiologic panel studies documenting short- and long-
term respiratory harms in cities that meet the 75 ppb ozone standard).14 Recent studies have also 
documented decreased lung functioning and airway inflammation in young, healthy adults at ozone 
concentrations as low as 60 ppb; these effects, if repeated, can lead to more serious respiratory 
impairments. Id. at 75280, 75305. Studies have documented “significant associations with 
respiratory emergency department visits with children and adults” in places that met the current 
standard of 75 ppb, but would not have met the proposed standards of 65-70 ppb. Id. at 75283-85, 
75307 (citing Mar and Koenig, 2009; Dales et al., 2006). The existing standard is plainly 
insufficient to protect children with asthma and members of other sensitive groups. Id. at 75285-
87. These impacts will be exacerbated by the worsening impacts of climate change. Id. at 75242.  

 
In short, the best science shows that the 75 ppb standard is inadequate to protect public 

health: “the respiratory effects experienced following exposures to O3 concentrations lower than 75 
ppb could be adverse to some individuals, particularly if experienced by members of at risk 
populations (e.g., people with asthma, children).” Id. at 75280.15 
 

Revision of the ozone standard from 75 ppb to 65 or 70 ppb is expected to lead to 
“meaningful reductions in mean premature mortality.” Id. at 75308. The Clean Air Scientific 
Advisory Committee (“CASAC”) has noted that even a reduced standard of 70 ppb may not be 
sufficient to protect public health with an adequate margin of safety, and that a standard as low as 
60 ppb would be scientifically justified. Id. at 75309-10. CASAC concluded that adverse 
respiratory effects “almost certainly occur” at lower levels for potentially at risk populations, such 

14 Brown et al., 2008; Kim et al., 2011; Schelegle et al., 2009; Adams 2002; Adams 2008; 
Brunekreef et al., 1994; Spektor et al., 1988a; Ulmer et al., 1997; Gielen et al., 1997; Mar and 
Koenig, 2009. 
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as children, the elderly, and people with asthma, people who are active or work outdoors, and 
people with lung diseases such as COPD. Id. at 75305. Thus, a lower level is necessary in order to 
protect the broader population. Id.  

 
Under EPA’s proposed revised ozone standard, Delta County, and adjacent counties 

including Mesa, Montrose, and Gunnison, would all be in nonattainment with a 65 ppb standard. 
See Map 1 below.16  
 
Map 1: Counties Where Measured Ozone is Above Proposed Range of Standards (65 ppb standard 

in light blue and 70 ppb standard in dark blue) 

 
 

Here, EPA’s proposal to revise ozone standards, as well as the science supporting the 
revision, must be considered by BLM in its preparation of the EIS for the Bull Mountain MDP. As 
noted above, existing ozone concentrations in the project area would not meet the proposed 
standards of 65-70 ppb even assuming the outdated monitoring data provided in the DEIS. See 
DEIS at Table 3-3 (reporting background concentration of 72 ppb). Moreover, recent monitoring 
shows ozone concentrations in the region that significantly exceed the higher end of the range of 
the proposed standards. See Appendix A at 7. Monitors in Rifle and Gothic, closest to the proposed 
development, have recorded ozone levels significantly above the level of the NAAQS. See id. 
(reporting background concentrations of 107 and 81, respectively). Additionally, recently recorded 
maximum 8-hour average ozone concentrations at three monitors in the air quality study area 
exceed 100 ppb. The DEIS fails to account for the EPA’s proposed revision of ozone standards, 

16 This map is available at: http://www.epa.gov/groundlevelozone/actions.html (follow “Interactive 
Ozone Maps and Tables” hyperlink). 
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fails to consider the most recent relevant air quality data, and neglects to address and consider that 
the impacts of climate change will worsen ozone pollution. 
 

Noticeably absent from the DEIS is Colorado’s recently adopted Comprehensive Air 
Resources Protection Plan (“CARPP”).17 As provided therein: 
 

This Comprehensive Air Resources Protection Protocol (CARPP) describes the 
process and strategies the BLM will use when authorizing activities that have the 
potential to adversely impact air quality within the state of Colorado. This protocol 
also outlines specific measures that may be taken to address BLM-approved 
activities with the potential to cause significant adverse impacts to air resources (via 
the generation of significant quantities of air emissions) within any planning area 
(as determined on a case by case basis). Further, the purposes of this protocol are to 
address air quality issues identified by the Bureau of Land Management (BLM), or 
public scoping, in its analysis of potential impacts on air resources for BLM 
Colorado Resource Management Plans and Environmental Impact Statements 
(RMP/EIS); and clarify the mechanisms and procedures that BLM will use to 
achieve the air resources goals, objectives, and management actions set forth in 
BLM Colorado RMPs. 
 

CARPP could be strengthened, specifically to make it more proactive.18 Nevertheless, the CARPP 
framework should be used as a tool by the agency for its consideration in the Bull Mountain MDP. 
Evaluation of the overarching purpose, scope and responsibilities under the CARPP (Section I) 
requires analysis of how the CARPP relates to the Bull Mountain MDP and the BLM’s authority 
under NEPA, which UFO failed to provide.  
 

Of concern is the fact that the CARPP can be modified “without maintaining or amending 
any specific Field Office RMP”. CARPP Section I.A. Any modifications to the CARPP should 
include adequate public participation opportunities. Important public notification and participation 
provisions of the CARPP include: (1) the commitment to make the Colorado Air Resources 
Management Modeling Study (CARMMS) results and analysis available to the public (Section 
III.C.3); and (2) the commitment to complete an annual summary report that is made available to 
public (Section V). The periodic review of the reasonably foreseeable development projections to 
be conducted every three to five years must also be made available to the public (Section IV.E). 
 
 It is important to ensure that monitoring data collected as part of the CARPP is also made 

17 Colorado Bureau of Land Management, Comprehensive Air Resource Protection Protocol 
(“CARPP”), available at: 
http://www.blm.gov/co/st/en/BLM_Information/nepa/air_quality/carpp.html (attached as Exhibit 
89).  
 
18 For example, there is little required action unless or until an exceedance of a National Ambient 
Air Quality Standard (“NAAQS”) is recorded, making it ineffective as a tool to ensure air quality 
protection. And even when an air quality exceedance of the NAAQS is recorded, the BLM has 
established many opportunities for non-action. 
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available to the public. Under the Monitoring Data Transparency provision of the CARPP, BLM 
states that, “the BLM will ensure that ambient air monitoring data collected as a COA for any 
BLM authorized activity will be made publicly available within the body or our annual report 
required under Section V of this protocol”. CARPP Section III.A.4. BLM must work with the State 
of Colorado and EPA to establish a more comprehensive monitoring network in the planning area 
and it is vitally important that the data collected from monitoring efforts throughout the planning 
area are quality assured and made publicly available through the State and/or EPA websites. 
 

Establishment of a more comprehensive monitoring network will help serve as a backstop to 
track and ensure air quality protection throughout the planning area and to help identify areas of 
concern with regard to air impacts. But the adaptive management process must require frequent 
and specific actions are taken in order to prevent significant impacts throughout the planning area – 
as opposed to taking corrective action after a significant impact is identified, as the current 
management plan proposes.   

3. Baseline Air Sampling Data 
 

BLM should require mandatory collection of baseline air samples prior to development and 
ongoing air monitoring to test for chemicals related to drilling and fracking operations, like 
methane, volatile organic compounds (“VOCs”), and polycyclic aromatic hydrocarbons (“PAHs”). 
In 2013, Citizens for a Healthy Community (“CHC”) began working with TEDX, the Endocrine 
Disruption Exchange to design and implement a baseline air sampling program for the Delta 
County Region. The previously proposed and now deferred leasing of up to 30,000 acres of public 
lands across the valley, and the existence of thousands of acres of already leased public minerals in 
the Delta County region, led to the project. The purpose of the project was to collect baseline data 
for future air quality monitoring and to thoroughly document the procedures in order to provide 
guidance for other communities. 
 

Air samples were collected between November 2013 and July 2014. In each of the four 
seasons of the year we selected two sampling dates, three weeks apart. On each date, three 
locations were selected, for a total of 24 samples. Sampling was conducted in the east end of Delta 
County, known as the North Fork Valley (“NFV”), and the northwest portion of Gunnison County. 
This includes the areas surrounding the communities of Paonia, Hotchkiss, and Crawford. The 
terrain ranges from fertile river bottom farmland to the drier higher elevation mesas. Sampling 
locations were approximately triangulated to capture three distinct locations during each sampling 
event.  
 

CHC and TEDX are currently in the final stages of analyzing the data and preparing it for 
submission to an academic journal or for self-publication via a report. Once finalized, the data will 
be posted on CHC’s web site and shared with interested parties such as the BLM. Out of a total of 
74 chemicals that were analyzed, 29 were not found at levels above the detection limit of the 
sampling equipment.  For each of the chemicals detected at least once during the sampling period, 
basic descriptive statistics are shown in Table 1. A few technical problems were encountered 
during sampling. Two samples were eliminated, one due to volunteer error and one that was 
accidentally taken outside the area of interest.  
 

Four chemicals were detected in every sampling event: methane, ethane, propane and 
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toluene. More than one sampling event was compromised by a propane leak at the sampling 
location Naphthalene was the only PAH detected and it was found in 13 samples (62%).  
 

Overall, the most frequently detected chemicals, in addition to methane, were light alkanes 
(C2-C5) including ethane, propane, n-butane, isobutane, n-pentane, and isopentane. Light alkanes 
have been identified in other studies as providing a ‘fingerprint’ of Unconventional Oil & Gas 
development (“UOG”). In contrast, chemicals such as ethylene, propylene, and acetylene are 
considered indicative of ‘road-based’ combustion emissions, which can also be present from 
combustion engines used during UOG. Aromatics such as benzene, toluene, ethylbenzene and 
xylenes are emitted from both UOG and combustion sources.  
 

In sum, the number of chemicals identified was relatively low, but some of them, 
particularly methane, toluene, and the alkenes, were found in fairly high concentrations relative to 
other air sampling in Colorado. This project provided the NFV with a substantial platform of 
baseline data to be able to compare with future air monitoring results. Baseline air sampling data is 
an extremely valuable tool that can prevent future impacts of air pollution by promoting best 
practices, including regular air monitoring of industrial sites, and it can support remediation efforts 
when incidents occur. In addition, the procedures, pitfalls, and lessons learned during this pilot 
project have been documented for others to use.  
 
Table 1. Volatile chemicals detected in air samples in the Delta County Region, Nov. 2013 to July 2014.  

Chemical name CAS # n   detects % detects Mean ppbv Range ppbv Std dev ppbv 
methane 74-82-8 22 100 2367 1630-3729 660.0 
ethane 74-82-0 22 100 21.0 3.9-95.5 35.7 
propane 74-98-6 22 100 129.71 2.4-1136.2 479.9 
toluene 108-88-3 22 100 1.9 0.6-5.9 1.9 
isopentane 78-78-4 19 86 3.6 0-12.4 4.3 
n-butane 106-97-8 18 82 3.3 0-13.5 4.9 
isobutane 75-28-5 17 77 5.3 0-17.3 5.8 
ethylene 74-85-1 14 64 6.2 0-38.6 15.6 
naphthalene (PAH) 91-20-3 13 62 14.7    0-54.7 19.5 
n-pentane 109-66-0 10 45 1.9 0-9.1 3.5 
isoprene 78-79-5 9 41 0.6 0-2.1 0.8 

m/p-xylenes 
108-38-3/ 
106-42-3 9 41 0.4 0-2.4 0.9 

propylene 115-07-1 7 32 1.2 0-9.6 4.0 
n-hexane 110-54-3 7 32 0.5 0-3.3 1.3 
n-decane 124-18-5 7 32 0.3 0-1.5 0.6 
n-undecane 1120-21-4 7 32 0.2 0-1.0 0.4 
n-nonane 111-84-2 6 27 0.2 0-1.5 0.6 
methylcyclopentane 96-37-7 5 23 0.2 0-1.8 0.8 
2-methylpentane 107-83-5 4 18 0.3 0-2.9 1.2 
3-methylpentane 96-14-0 4 18 0.2 0-1.8 0.7 
n-heptane 142-82-5 4 18 0.2 0-1.2 0.5 
n-octane 509-84-7 4 18 0.1 0-0.9 0.4 
n-dodecane 112-40-3 4 18 0.1 0-0.5 0.2 
acetylene 2122-48-7 3 14 4.4 0-54.4 23.7 
cyclohexane 110-82-7 3 14 0.3 0-2.5 1.1 
benzene 71-43-2 3 14 0.2 0-2.8 0.7 
3-methylhexane 589-34-4 3 14 0.2 0-1.7 0.7 
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1,2,4-trimethylbenzene 95-63-6 3 14 0.1 0-1.0 0.4 
methylcyclohexane 108-87-2 2 9 0.1 0-0.8 0.4 
2-methylhexane 591-76-4 2 9 0.1 0-1.1 0.5 
o-xylene 95-47-6 2 9 0.1 0-0.7 0.3 
ethylbenzene 100-41-4 2 9 0.1 0-0.6 0.3 
2,3-dimethylpentane 565-59-3 2 9 0.0 0-0.5 0.2 
trans-2-pentene 646-04-8 1 5 0.1 0-1.2 na 
cyclopentane 287-92-3 1 5 0.1 0-1.2 na 
2,3-dimethylbutane 79-29-8 1 5 0.0 0-0.9 na 
2-methylheptane 592-27-8 1 5 0.0 0-0.7 na 
3-methylheptane 589-81-1 1 5 0.0 0-0.8 na 
1-butene 106-98-9 1 5 0.1 0-1.4 na 
trans-2-butene 624-64-6 1 5 0.1 0-2.3 na 
cis-2-butene 590-18-1 1 5 0.1 0-1.8 na 
m-ethyltoluene 260-14-4 1 5 0.0 0-0.8 na 
1,3,5-trimethylbenzene 108-67-8 1 5 0.0 0-1.0 na 
o-ethyltoluene 311-14-3 1 5 0.0 0-0.5 na 

1 Propane leaks skewed this mean value; the median propane value was 14.4 ppbv  
na = not applicable because there was only one detection of the chemical 

4. The BLM Must Take a “Hard Look” at Climate Change 
 

If we are to stem the impacts of climate change and manage for sustainable ecosystems, not 
only must the BLM take a hard look at greenhouse gas (“GHG”) emitted by oil and gas 
development in the Bull Mountain Unit, but the agency’s decision must be reflective of the 
challenges we face.  

 
The EPA has determined that human emissions of greenhouse gases are causing global 

warming that is harmful to human health and welfare. See 74 Fed. Reg. 66,496 (Dec. 15, 2009), 
Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 
the Clean Air Act. The D.C. Circuit upheld this decision as supported by the vast body of scientific 
evidence on the subject. See Coal. for Responsible Regulation, Inc. v. E.P.A., 684 F.3d 102, 120-22 
(D.C. Cir. 2012). Indeed, EPA could not have found otherwise, as virtually every climatologist in 
the world accepts the legitimacy of global warming and the fact that human activity has resulted in 
atmospheric warming and planetary climate change.19 The world’s leading minds and most 
respected institutions – guided by increasingly clear science and statistical evidence – agree that 
dramatic action is necessary to avoid planetary disaster.20 GHG concentrations have been steadily 

19 See, e.g., See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, The Science of Climate 
Change (1995) (attached as Exhibit 5); U.S. Climate Change Science Program, Abrupt Climate 
Change (Dec. 2008) (attached as Exhibit 6); James Hansen, et. al., Global Surface Temperature 
Change, REVIEWS OF GEOPHYSICS, 48, RG4004 (June 2010) (attached as Exhibit 7); see also, 
Richard A. Muller, Conversion of a Climate Change Skeptic, NEW YORK TIMES, July 28, 2012 
(attached as Exhibit 8) (citing Richard A. Muller, et. al., A New Estimate of the Average Earth 
Surface Temperature, Spanning 1753 to 2011 (attached as Exhibit 10); Richard A. Muller, et. al., 
Decadal Variations in the Global Atmospheric Land Temperatures (attached as Exhibit 9). 
 
20 See, e.g., Rob Atkinson, et. al., Climate Pragmatism: Innovation, Resilience, and No Regrets 
(July 2011) (attached as Exhibit 11); Veerabhadran Ramanathan, et. al., The Copenhagen Accord 
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increasing over the past century,21 and our insatiable consumption of fossil fuels is pushing the 
world to a tipping point where, once reached, catastrophic change will be unavoidable.22 In fact, 
the impacts from climate change are already being experienced, with drought and extreme weather 
events becoming increasingly common.23   

 
Renowned NASA climatologist Dr. James Hansen provides the analogy of loaded dice to 

describe that there still exists some variability, but that climate change is making extreme weather 
events ever more common.24 In turn, climatic change and GHG emissions are having dramatic 

for Limiting Global Warming: Criteria, Constraints, and Available Avenues (Feb. 2010) (attached 
as Exhibit 12); UNITED NATIONS, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Climate 
Change 2007: Synthesis Report (2007) (attached as Exhibit 13); A.P. Sokolov, et. al., Probablistic 
Forecast for Twenty-First-Century Climate Based on Uncertainties in Emissions (without Policy) 
and Climate Parameters, MASSACHUSETTS INSTITUTE OF TECHNOLOGY (MIT) (Oct. 2009) 
(attached as Exhibit 14); UNITED NATIONS, FRAMEWORK CONVENTION ON CLIMATE CHANGE, 
Report of the Conference of the Parties (Dec. 2011) (attached as Exhibit 15); Bill McKibben, 
Global Warming’s Terrifying New Math, ROLLING STONE, July 19, 2012 (attached as Exhibit 16); 
Elizabeth Muller, 250 Years of Global Warming, BERKLEY EARTH, July 29, 2012 (attached as 
Exhibit 17); Marika M. Holland, et. al., Future abrupt reductions in summer Arctic sea ice, 
Geophysical Research Letters, Vol. 33, L23503 (2006) (attached as Exhibit 18). 
 
21 See Randy Strait, et. al., Final Colorado Greenhouse Gas Inventory and Reference Case 
Projections: 1990-2020, CENTER FOR CLIMATE STRATEGIES (Oct. 2007) (attached as Exhibit 19); 
Robin Segall et. al., Upstream Oil and Gas Emissions Measurement Project, U.S. 
ENVIRONMENTAL PROTECTION AGENCY (attached as Exhibit 20); Lee Gribovicz, Analysis of States’ 
and EPA Oil & Gas Air Emissions Control Requirements for Selected Basins in the Western 
United States, WESTERN REGIONAL AIR PARTNERSHIP (Nov. 2011) (attached as Exhibit 21). 
 
22 See, e.g., James Hansen, Tipping Point: Perspective of a Climatologist, STATE OF THE WILD 
2008-2009 (attached as Exhibit 22); GLOBAL CARBON PROJECT, A framework for Internationally 
Co-ordinated Research on the Global Carbon Cycle, ESSP Report No. 1 (attached as Exhibit 23); 
INTERNATIONAL ENERGY AGENCY, CO2 Emissions from Fuel Combustion, Highlights 2011 
(attached as Exhibit 24); GLOBAL CARBON PROJECT, 10 Years of Advancing Knowledge on the 
Global Carbon Cycle and its Management (attached as Exhibit 25); Malte Meinshausen, et. al., 
Greenhouse-gas emission targets for limiting global warming to 2° C, NATURE, Vol. 458, April 30, 
2009 (attached as Exhibit 26). 
 
23 See, e.g., UNITED NATIONS, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Managing the 
Risks of Extreme Events and Disasters to Advance Climate Change Adaptation (2011) (attached as 
Exhibit 27); Aiguo Dai, Increasing drought under global warming in observations and models, 
NATURE: CLIMATE CHANGE (Aug. 2012) (attached as Exhibit 28); Stephen Saunders, et. al., Hotter 
and Drier: The West’s Changed Climate (March 2008) (attached as Exhibit 29). 
 
24 See, James Hansen, et. al., Climate Variability and Climate Change: The New Climate Dice 
(Nov. 2011) (attached as Exhibit 30); James Hansen, et. al., Perception of Climate Change (March 
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impacts on plant and animal species and habitat, threatening both human and species resiliency and 
the ability to adapt to these changes.25 According to experts at the Government Accountability 
Office (“GAO”), federal land and water resources are vulnerable to a wide range of effects from 
climate change, some of which are already occurring. These effects include, among others, “(1) 
physical effects, such as droughts, floods, glacial melting, and sea level rise; (2) biological effects, 
such as increases in insect and disease infestations, shifts in species distribution, and changes in the 
timing of natural events; and (3) economic and social effects, such as adverse impacts on tourism, 
infrastructure, fishing, and other resource uses.”26  
 

Despite the strength of these findings, the BLM has historically failed to take serious action 
to address these impacts. This dismissive approach fails to satisfy the guidance outlined in 
Department of Interior Secretarial Order 3226, discussed below, or the requirements of NEPA. 
“Reasonable forecasting and speculation is . . . implicit in NEPA, and we must reject any attempt 
by agencies to shirk their responsibilities under NEPA by labelling any and all discussion of future 
environmental effects as ‘crystal ball inquiry.’” Save Our Ecosystems v. Clark, 747 F.2d 1240, 
1246 n.9 (9th Cir. 1984 (quoting Scientists’ Inst. for Pub. Info., Inc. v. Atomic Energy Comm., 481 
F.2d 1079, 1092 (D.C. Cir. 1973)). 
 

As noted above, NEPA imposes “action forcing procedures … requir[ing] that agencies 
take a hard look at environmental consequences.” Methow Valley, 490 U.S. at 350 (citations 
omitted). These “environmental consequences” may be direct, indirect, or cumulative. 40 C.F.R. 
§§ 1502.16, 1508.7, 1508.8. BLM is required to take a hard look at these impacts as they relate to 
the agency action. “Energy-related activities contribute 70% of global GHG emissions; oil and gas 
together represent 60% of those energy-related emissions through their extraction, processing and 
subsequent combustion.”27 Even if science cannot isolate each additional oil or gas well’s 
contribution to these overall emissions, this does not obviate BLM’s responsibility to consider oil 

2012) (attached as Exhibit 31); James Hansen, et. al., Increasing Climate Extremes and the New 
Climate Dice (Aug. 2012) (attached as Exhibit 32). 
25 See Fitzgerald Booker, et. al., The Ozone Component of Climate Change: Potential Effects on 
Agriculture and Horticultural Plant Yield, Product Quality and Interactions with Invasive Species, 
J. INTEGR. PLANT BIOL. 51(4), 337-351 (2009) (attached as Exhibit 33); Peter Reich, Quantifying 
plant response to ozone: a unifying theory, TREE PHYSIOLOGY 3, 63-91 (1987) (attached as Exhibit 
34). 
 
26 GAO Report, Climate Change: Agencies Should Develop Guidance for Addressing the Effects 
on Federal Land and Water Resources (2007) (attached as Exhibit 35); see also Committee on 
Environment and Natural Resources, National Science and Technology Council, Scientific 
Assessment of the Effects of Global Climate Change on the United States (2008) (attached as 
Exhibit 36); Melanie Lenart, et. al. Global Warming in the Southwest: Projections, Observations, 
and Impacts (2007) (attached as Exhibit 37) (describing impacts from temperature rise, drought, 
floods and impacts to water supply on the southwest). 
 
27 International Investors Group on Climate Change, Global Climate Disclosure Framework for 
Oil and Gas Companies (attached as Exhibit 38). 
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and gas development in the action area alongside the cumulative impacts of the oil and gas sector. 
In other words, the BLM cannot ignore the larger relationship that oil and gas management 
decisions have to the broader climate crisis that we face. Here, the agency’s analysis must include 
the full scope of GHG emissions. See Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 
F.3d 1372, 1379 (9th Cir. 1998) (“To ‘consider’ cumulative effects, some quantified or detailed 
information is required. Without such information, neither the courts nor the public, in reviewing 
the [agency’s] decisions, can be assured that the [agency] provided the hard look that it is required 
to provide.”). If we are to stem climate disaster – the impacts of which we are already experiencing 
– the agency’s decisionmaking must be reflective of this reality and plan accordingly.  
 

BLM is responsible for the management of 700 million acres of federal onshore subsurface 
minerals.28 Indeed, “the ultimate downstream GHG emissions from fossil fuel extraction from 
federal lands and waters by private leaseholders could have accounted for approximately 23% of 
total U.S. GHG emissions and 27% of all energy-related GHG emissions.”29 This suggests that 
“ultimate GHG emissions from fossil fuels extracted from federal lands and waters by private 
leaseholders in 2010 could be more than 20 times larger than the estimate reported in the CEQ 
inventory, [which estimates total federal emissions from agencies’ operations to be 66.4 million 
metric tons]. Overall, ultimate downstream GHG emissions resulting from fossil fuel extraction 
from federal lands and waters by private leaseholders in 2010 are estimated to total 1,551 [million 
metric tons of CO2 equivalent (“MMTCO2e”)].” Id. In 2010, the GAO estimated that BLM could 
eliminate up to 40% of methane emissions from federally authorized oil and natural gas 
development, the equivalent of eliminating 126 Bcf or 46.3 MMTCO2e of GHG pollution annually 
and equivalent to roughly 13 coal-fired power plants.30 To suggest that the agency does not, here, 
have to account for GHG pollution from oil and gas development authorized by the MDP, would 
be to suggest that the 13,340 acres of federal subsurface mineral estate in the Bull Mountain Unit is 
not relevant to protecting against climate change. This sort of flawed, reductive thinking would be 
problematic, and is contradicted by the agency’s very management framework that provides a 
place-based lens to account for specific pollution sources to ensure that the broader public interest 
is protected. In discussing the project’s climate change impacts, it is insufficient for the BLM to 
only frame the problem in global terms: 

 
CEQ recognizes that many agency NEPA analyses to date have concluded that 
GHG emissions from an individual agency action will have small, if any, potential 
climate change effects. Government action occurs incrementally, program-by-

28 See DOI-BLM, Mineral and Surface Acreage Managed by BLM, available at: 
http://www.blm.gov/wo/st/en/info/About_BLM/subsurface.html. 
 
29 Stratus Consulting, prepared for: The Wilderness Society, Greenhouse Gas Emissions from 
Fossil Energy Extracted from Federal Lands and Waters, Feb. 1, 2012 (attached as Exhibit 39). 
 
30 GAO, Federal Oil & Gas Leases: Opportunities Exist to Capture Vented and Flared Natural 
Gas, Which Would Increase Royalty Payments and Reduce Greenhouse Gases, GAO-11-34 at 12 
(Table 1)(October 2010) (attached as Exhibit 46). This GHG equivalence assumes a CH4 warming 
potential of 72 (20-year warming period) as per the Intergovernmental Panel on Climate Change’s 
Fourth Assessment Report and using EPA’s GHG equivalencies calculator. 
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program and step-by-step, and climate impacts are not attributable to any single 
action, but are exacerbated by a series of smaller decisions, including decisions 
made by the government. Therefore, the statement that emissions from a 
government action or approval represent only a small fraction of global emissions is 
more a statement about the nature of the climate change challenge, and is not an 
appropriate basis for deciding whether to consider climate impacts under NEPA. 
Moreover, these comparisons are not an appropriate method for characterizing the 
potential impacts associated with a proposed action and its alternatives and 
mitigations. This approach does not reveal anything beyond the nature of the 
climate challenge itself: the fact that diverse individual sources of emissions each 
make relatively small additions to global atmospheric GHG concentrations that 
collectively have huge impact.31  
 
 Therefore, even though climate change emissions from the Bull Mountain MDP may look 

minor when viewed on the scale of the global climate crisis we face, when considered cumulatively 
with all of the other GHG emissions from BLM-managed land, they become significant and cannot 
be ignored. 

 
The 2014 Inventory of U.S. Greenhouse Gas Emissions reports that natural gas systems 

alone, including production, processing, and transmission and storage, emitted over 100 
MMTCO2e of methane in 2012.32  

a)  Social Cost of Carbon 
 

Research conducted by the National Research Council has confirmed that the negative 
impacts of energy generation from fossil fuels are not represented in the market price for such 
generation.33 In other words, failing to internalize the externalities of energy generation from fossil 
fuels – such as the impacts to climate change and human health – has resulted in a market failure 

31 Council on Environmental Quality, Revised Draft Guidance for Greenhouse Gas Emissions and 
Climate Change Impacts (December 18, 2014) at 9, available at: 
http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa/ghg-guidance (attached as 
Exhibit 90) (hereinafter “CEQ Draft Guidance”). 
 
32 See U.S. EPA, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2012, at 3-63 
(April 2014) (attached as Exhibit 91). 
 
33 See, e.g., National Research Council, Hidden Costs of Energy: Unpriced Consequences of 
Energy Production and Use (2010) (attached as Scoping Exhibit 40); Nicholas Muller, et. al., 
Environmental Accounting for Pollution in the United States Economy, AMERICAN ECONOMIC 
REVIEW at 1649-1675 (Aug. 2011) (attached as Scoping Exhibit 41); see also, Generation 
Investment Management, Sustainable Capitalism, (Jan. 2012) (advocating a paradigm shift to 
Sustainable Capitalism; “a framework that seeks to maximize long-term economic value creation 
by reforming markets to address real needs while considering all costs and stakeholders.”) 
(attached as Scoping Exhibit 42). 
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that requires government intervention. Executive Order 12866 directs federal agencies to assess 
and quantify such costs and benefits of regulatory action, including the effects on factors such as 
the economy, environment, and public health and safety, among others. See Exec. Order No. 
12866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).34 The Ninth Circuit has ruled that agencies must 
include the climate costs and benefits of a significant regulatory action in federal cost-benefit 
analyses to comply with EO 12866: 
 

[T]he fact that climate change is largely a global phenomenon that includes actions 
that are outside of [the agency’s] control . . . does not release the agency from the 
duty of assessing the effects of its actions on global warming within the context of 
other actions that also affect global warming. 

Ctr. for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538 F.3d 1172, 1217 (9th Cir. 
2008) (quotations and citations omitted); see also Border Power Plant Working Grp. v. U.S. Dep’t 
of Energy, 260 F. Supp. 2d 997, 1028-29 (S.D. Cal. 2003) (finding agency failure to disclose 
project’s indirect carbon dioxide emissions violates NEPA). As detailed above, climate change is 
the preeminent threat to human health and welfare today, the overwhelming cause of which are 
human emissions of greenhouse gases. See 74 Fed. Reg. 66,496 (Dec. 15, 2009), Endangerment 
and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 
Act. Indeed, a recent study has concluded that “globally, a third of oil reserves, half of gas reserves 
and over 80 percent of current coal reserves should remain unused from 2010 to 2050 in order to 
meet the target of 2°C”35—the point after which the “worst impacts” of climate change can not be 
avoided. 
 
 An Interagency Working Group (“IWG”), consisting of eleven federal agencies, was 
formed to develop a consistent and defensible dollar estimate of the social cost of carbon (“SCC”) - 
allowing agencies to “incorporate the social benefits of reducing carbon dioxide (CO2) emissions 
into cost-benefit analyses of regulatory actions that impact cumulative global emissions.”36 “The 
SCC estimates the benefit to be achieved, expressed in monetary value, by avoiding the damage 

34 See also Executive Order 13563, 76 Fed. Reg. 3821 (Jan. 18, 2011) (reaffirming the framework 
of EO 12866 and directing federal agencies to conduct regulatory actions based on the best 
available science). 
 
35 Christophe McGlade and Paul Ekins, The geographical distribution of fossil fuels unused when 
limiting global warming to 2°C, NATURE (Jan. 8, 2015) (attached as Exhibit 92). 
 
36 Interagency Working Group on the Social Cost of Carbon, United States Government, Technical 
Support Document: Technical Update on the Social Cost of Carbon for Regulatory Impact 
Analysis—Under Executive Order 12866, at 2 (May 2013) (hereinafter 2013 TSD) (attached as 
Exhibit 93); Interagency Working Group on the Social Cost of Carbon, United States Government, 
Technical Support Document: Social Cost of Carbon for Regulatory Impact Analysis—Under 
Executive Order 12866 (February 2010) (hereinafter 2010 TSD). 
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caused by each additional metric ton (tonne) of carbon dioxide (CO2) put into the atmosphere.37 
These costs are created when greenhouse gas emissions force climate change, increasing global 
temperatures. This leads to sea level rise, increased intensity of storms, drought, and other changes, 
which have negative economic impacts including property damage from storms and floods, 
reduced agricultural productivity, impacts on human health, and reduced ecosystem services. The 
SCC estimates the dollar value of these negative economic impacts and recognizes that every 
marginal ton of CO2 carries with it a social cost of carbon. The graphic below depicts (a) 
dramatically increasing damages from global warming over time (expressed as the percent decline 
in global GDP), as well as (b) the distribution of the social cost of carbon across a range of future 
economic conditions and discount rates:38 
 

 
 
 Leading economic models all point in the same direction: that climate change causes 
substantial net economic harm, justifying immediate action to reduce emissions.39 The interagency 
process to develop SCC estimates – originally described in the 2010 TSD – utilized three discount 
rates to calculate the SCC in constant dollars, using three integrated assessment models (DICE, 

37 Ruth Greenspan and Dianne Callan, WORLD RESOURCES INSTITUTE, More than Meets the Eye: 
The Social Cost of Carbon in U.S Climate Policy, in Plain English (July 2011) at 1 (attached as 
Exhibit 94). 
 
38 Richard Revesz, et al., Global Warming: Improve Economic Models of Climate Change, 
508 NATURE 173-175 (April 10, 2014) (attached as Exhibit 95). 
 
39 Id. at 174. 
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PAGE, and FUND).40 In addition to the resulting three SCC estimates, a fourth value is included to 
estimate the SCC when impacts are higher than expected.41 
 
 These models are intended to quantify damages, including health impacts, economic 
dislocation, agricultural changes, and other effects that climate change can impose on humanity. 
While these values involve a degree of uncertainty, a recent GAO report has confirmed the 
soundness of the methodology in which the IWG’s SCC estimates were developed, therefore 
further underscoring the importance of integrating SCC analysis into the agency’s decision-making 
process.42 In fact, additional damages have been identified that remain either unaccounted for or 
poorly quantified in the SCC estimates, suggesting that the estimated values are conservative and 
should be viewed as a lower bound.43 
 
 The updated interagency SCC estimates for 2020 are $12, $43, $65, and $129 (in 2007$).44 

40 The choice of which discount rate to apply—translating future costs into base year dollars—is 
critical in calculating the social cost of carbon. Higher discount rates reduce the dollar value of 
future costs thereby shifting a greater burden to future generations based on the notion that 
economic growth will make the world better able to make climate investments in the future. The 
IWG’s “central value” of three percent is consistent with this school of thought—that successive 
generations will be increasingly wealthy and more able to carry the financial burden of climate 
impacts. “The difficultly with this argument is that, as climate change science becomes 
increasingly concerning, it becomes a weaker bet that future generations will be better off. If they 
are not, lower or negative discount rates are justified.” WRI Report, supra note 6 at 9. “Three 
percent values an environmental cost or benefit occurring 25 years in the future at about half as 
much as the same benefit today.” Id. 
 
41 2013 TSD, supra note 15. This SCC is based on the 95th percentile estimates derived from 
scenario runs from all three models, discounted at 3%. 
 
42 GAO-14-663, Social Cost of Carbon (July 24, 2014). 
 
43 See Peter Howard, et al., ENVIRONMENTAL DEFENSE FUND, INSTITUTE FOR POLICY INTEGRITY, 
Natural Resources Defense Council, Omitted Damages: What’s Missing From the Social Cost of 
Carbon, (March 13, 2014) (providing, for example, that damages such as “increases in forced 
migration, social and political conflict, and violence; weather variability and extreme weather 
events; and declining growth rates” are either missing or poorly quantified in SCC models) 
(attached as Exhibit 96); Frank Ackerman & Elizabeth A. Stanton, Climate Risks and Carbon 
Prices: Revising the Social Cost of Carbon (2010) (attached as Exhibit 97); Frances C. Moore and 
Delavane B. Diaz, Temperature impacts on economic growth warrant stringent mitigation policy, 
NATURE CLIMATE CHANGE (2015) (attached as Exhibit 98) (identifying a central value of 
$220 for one ton of additional CO2e). 
 
44 2013 TSD, supra note 1 at 3 (including a table of revised SCC estimates from 2010-2050). To 
put these figures in perspective, in 2009 the British government used a range of $41-$124 per ton 
of CO2, with a central value of $85 (during the same period, the 2010 TSD used a central value of 
$21). WRI Report, supra note 6 at 4. The UK analysis used very different assumptions on 
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The IWG does not instruct federal agencies which discount rate to use, suggesting the 3 percent 
discount rate ($43 per ton of CO2) as the “central value,” but further emphasizing “the importance 
and value of including all four SCC values.”45 Moreover, recent outside research conducted by 
Stanford University has suggested that the numbers currently used by the EPA to calculate the 
social cost of carbon are too low. The Stanford study suggests that a more appropriate estimate of 
the social cost of carbon is $220/ton.46 This higher value reflects the assumption that climate 
change can affect not only a country’s economic output but also its growth and therefore have a 
permanent economic effect that accumulates over time.  

 
To date, the BLM has refused to analyze the impacts to climate change from oil and gas 

development under the Bull Mountain MDP. See DEIS at 4-47 to 4-48. Instead, the BLM argues 
that such analysis is impossible. DEIS at 4-48. Specifically, the BLM states: 

 
Predicting the degree of impact any single emitter of GHGs may have on global 
climate change, or on the changes to biotic and abiotic systems that accompany 
climate change, is not possible at this time primarily because climate change is a 
cumulative phenomenon that requires global scale emissions inventory/budget and 
many resources (computational power, etc.) to determine the sensitivity of climate 
with respect to changing global conditions. As such, the controversy is [sic] to what 
extent GHG emissions resulting from continued oil and gas development may 
contribute to global climate change, as well as the accompanying changes to natural 
systems cannot be quantified or predicted. The degree to which any observable 
changes can or would be attributable to Alternative B cannot be reasonably 
predicted at this time. 
 

DEIS at 4-48 (emphases added); see also DEIS at 3-18 (“[I]t is not possible to attribute a particular 
climate impact in any given region to greenhouse gas emissions from a particular source.”)  In 
support of these statements, the BLM points to the EPA’s determination that the increase in 
temperature caused by a “model source” would be extremely small—“too small to physically 
measure or detect.” DEIS at 4-48. The BLM also puts the project’s emissions “in context” by 
comparing them to (1) GHG emissions from coal-fired power plants in Colorado, (2) the total 2012 
CO2e emissions. DEIS at 4-47.  

 
The BLM’s analysis is flawed in several respects. First, contrary to the BLM’s assertion, 

there is a proven and sound methodology for quantifying GHG emissions: the social cost of carbon 
(“SCC”). As described in detail below, application of the SCC demonstrates that the GHG 
emissions from the Bull Mountain development will have significant negative impacts on the 
human environment. 

 

damages, including a much lower discount rate of 1.4%. Their central value supports regulation 
four times a stringent as the U.S. central value. Id. 
 
45 2013 TSD, supra note 1 at 12. 
46 Frances C. Moore (attached above as Exhibit 98).  
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Second, the BLM may not decline to analyze the project’s impacts on climate change 
merely because they are small in comparison to global emissions. As explained by the Council on 
Environmental Quality, in Revised Draft Guidance for Greenhouse Gas Emissions and Climate 
Change Impacts47 at 9:   
 

This approach [framing a project’s emissions in global terms] does not reveal 
anything beyond the nature of the climate challenge itself: the fact that diverse 
individual sources of emissions each make relatively small additions to global 
atmospheric GHG concentrations that collectively have huge impact. 

 
Accordingly, comparison of a project’s emissions to global emissions “is not an appropriate basis 
for deciding whether to consider climate impacts under NEPA.” Id. 

 
Third, it is ironic that BLM compares the project’s emissions to the emissions from coal-

fired power plants since, in calculating the project’s emissions, the BLM only considered 
construction and production emissions, but ignored combustion emissions (like those emitted from 
power plants). 
 

The BLM has effectively assumed a price of carbon that is $0 by failing to consider the 
social, economic, and environmental costs of leasing and development altogether. Failure to take 
these impacts into account violates NEPA by relying on a partially disclosed amount of GHG 
pollution from foreseeable oil and gas development, and fails to take the essential next step 
required for a hard look: disclosing the impacts that such pollution would have. 
 
 According to the DEIS, construction and production emissions under Alternative B will 
amount to 44,389 metric tons of CO2e per year.48 DEIS at 4-39. Application of the social cost of 
carbon protocol reveals that this level of emissions will impose hundreds of thousands or even 
millions of dollars in costs.  
 
Table 1: SOCIAL COST OF CARBON (SCC): Bull Mountain - Proposed Alternative B 

Discount Rate [1] 5% 3% 2.5% 
95th percentile 
@3% 

Estimated Annual CO2e 
Emissions [2] 44,389 44,389 44,389 44,389 
2015 SCC (2007$/metric ton 
CO2e) [3] $12 $38 $58 $109 

Total 2015 SCC (2007$) $532,668 $1,686,782 $2,574,562 $4,838,401 
2020 SCC (2007$/metric ton 
CO2e) $12 $43 $65 $129 

47 See CEQ Draft Guidance. 
48 For reference, The CO2e for Alternative A (No Action Alternative) are 7,107 during 
construction, 13,071 during production with the total CO2e being 20,178 metric tons per year. 
DEIS at 4-32. 
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Total 2020 SCC (2007$) $532,668 $1,908,727 $2,885,285 $5,726,181 
2025 SCC (2007$/metric ton 
CO2e) $14 $48 $70 $144 

Total 2023 SCC (2007$) $621,446 $2,130,672 $3,107,230 $6,392,016 
 
[1] 2013 TSD at 2 
[2] DEIS Table 4-13 
[3] 2013 TSD Table 2 

 
Indeed, the cost is likely even higher. Recent work suggests that the social cost of carbon 

figures above are most likely underestimates. The Stanford study’s SCC figure of $220/ton, 
discussed above, would place the cost of the Bull Mountain project at $9.8 million based on the 
BLM’s production and construction estimates. Moreover, as noted above, the BLM fails to 
consider the indirect impacts of combustion, as NEPA and CEQ’s climate guidance demands. This 
is a significant oversight, as the potential GHG emission impacts associated with the combustion of 
the produced natural gas appears to be substantial. The BLM does not disclose the amount of gas 
that is estimated to be produced (although this estimate is in the project record), incorrectly 
deeming this information proprietary. See DEIS at K-7. However, by taking the amount of natural 
gas produced within the Unit in 2012 from 9 wells (95,299,000 cubic feet), see DEIS at 2-25, 
extrapolating this figure to the 146 wells contemplated by the Bull Mountain MDP (amounting to 
15,459,615,555 cubic feet), and using the emission factor for natural gas provided by the EPA,49 it 
appears that greenhouse gas emissions may approach 828,790 metric tons or more under the 
proposed action. See Table below. This is a large amount of GHG emissions that the DEIS does 
not analyze or assess. Moreover, the BLM does not consider other hydrocarbons that may be 
produced, nor take into account gas that is flared, vented, or leaked. Direct methane emissions 
released to the atmosphere are much more powerful than CO2 in terms of their warming effect on 
the atmosphere, see infra at B.4.b.   

 
Table 2: Greenhouse Gas Emissions from Natural Gas Combustion 

Hydrocarbon Amount GHG Emission 
Factor 

Total GHGs (metric 
tons) 

Natural Gas 15,459,615,555 cubic 
feet 

0.00005361 metric 
tons/cubic feet 

828,790 metric tons of 
GHGs 

 
 Table 3: SCC Including Combustion - Bull Mountain - Proposed Alternative B 

Social cost/metric ton $38 $144 $220 

49 U.S. Environmental Protection Agency, Clean Energy, Calculations and References, 
http://www.epa.gov/cleanenergy/energy-resources/refs.html. For natural gas, the EPA estimates 
carbon emissions to average 0.00536 metric tons per therm. One therm of natural gas equals 
approximately 100 cubic feet, thus carbon emissions would average 0.0000536 metric tons per 
cubic foot of natural gas combusted.   
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Estimated Annual 
CO2e Emissions [2] 873,790  873,790 873,790 

SCC $33,180,802 $125,737,776 $192,099,380 
  

BLM’s obligation to analyze the costs associated with GHG emissions through NEPA was 
directly affirmed by the court in High Country Conservation Advocates v. U.S. Forest Service, 
___F.Supp.2d___, 2014 WL 2922751 (D.Colo. 2014). In his decision, Judge Jackson identified the 
IWG’s SSC protocol as a tool to “quantify a project’s contribution to costs associated with global 
climate change.” Id. at 17.13 To fulfill this mandate, the agency must disclose the “ecological[,] … 
economic, [and] social” impacts of the proposed action. 40 C.F.R. § 1508.8(b). The agency’s 
failure to consider the SCC is arbitrary and capricious, violates NEPA, and ignores the explicit 
directive of EO 12866. 

 
The CEQ’s Draft Guidance also recently affirmed the inclusion of this type of economic 

assessment: 
 

If tools or methodologies are available to provide the public and the decision-
making process with information that is useful to distinguishing between the no-
action and proposed alternatives and mitigations, then agencies should conduct and 
disclose quantitative estimates of GHG emissions and sequestration. 
Federal social cost of carbon, which multiple Federal agencies have developed and 
used to assess the costs and benefits of alternatives in rulemakings, offers a 
harmonized, interagency metric that can provide decisionmakers ad the public with 
some context for meaningful NEPA review. 
 

Id. at 15, 16; see also 40 C.F.R. § 1508.25(c). Western Environmental Law Center and 
partners submitted comments on CEQ’s climate guidance, which are incorporated herein and 
attached as Exhibit 99. 
 

An agency must “consider every significant aspect of the environmental impact of a 
proposed action.” Baltimore Gas & Elec. Co. v. Natural Resources Defense Council, 462 U.S. 87, 
107 (1983) (quotations and citation omitted). This includes the disclosure of direct, indirect, and 
cumulative impacts of its actions, including climate change impacts and emissions. 40 C.F.R. 
§ 1508.25(c). The need to evaluate such impacts is bolstered by the fact that “[t]he harms 
associated with climate change are serious and well recognized,” and environmental changes 
caused by climate change “have already inflicted significant harms” to many resources around the 
globe. Massachusetts v. EPA, 549 U.S. 497, 521 (2007); see also id. at 525 (recognizing “the 
enormity of the potential consequences associated with manmade climate change.”). Among other 
things, the agency’s analysis must disclose “the relationship between local short-term uses of 
man’s environment and the maintenance and enhancement of long-term productivity[,]” including 
the “energy requirements and conservation potential of various alternatives and mitigation 
measures.” 42 U.S.C. § 4332(2)(C); 40 C.F.R. § 1502.16(e). And the agency must “insure that 
presently unquantified environmental amenities and values may be given appropriate consideration 
in decisionmaking along with economic and technical consideration.” 42 U.S.C. § 4332(2)(B). As 
explained by CEQ, this requires agencies to “analyze total energy costs, including possible hidden 
or indirect costs, and total energy benefits of proposed actions.” 43 Fed. Red. 55,978, 55,984 (Nov. 
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29, 2978); see also Executive Order 13514, 74 Fed. Reg. 52,117 (Oct. 5, 2009) (requiring 
government agencies to disclose emissions information annually from direct and indirect 
activities). Failing to perform such analysis undermines the agency’s decisionmaking process and 
the assumptions made. 
 

Calculating the SCC is all the more important here because, as noted, BLM compares the 
project’s projected GHG emissions against the baseline of global GHG emissions—thereby 
marginalizing the project’s contribution to our climate crisis while concluding the agency is 
powerless to avoid or mitigate such impacts. Applying the SCC, as provided above, takes abstract 
emissions and places them in concrete, economic terms. It also allows the agency to easily perform 
the cost-benefit analysis mandated by EO 12866, as the policy of BLM. Specifically, Instruction 
Memorandum No. 2013-131 (Sept. 18, 2013) is reflective of the BLM’s attempt to require 
quantification of the costs of environmental impacts, like GHG emissions: 
 

All BLM managers and staff are directed to utilize estimates of nonmarket 
environmental values in NEPA analysis supporting planning and other decision-
making where relevant and feasible, in accordance with the attached guidance. At 
least a qualitative description of the most relevant nonmarket values should be 
included for the affected environment and the impacts of alternatives in NEPA 
analyses . . . . 

Nonmarket environmental values reflect the benefits individuals attribute to 
experiences of the environment, uses of natural resources, or the existence of 
particular ecological conditions that do not involve market transactions and 
therefore lack prices. Examples include the perceived benefits from hiking in a 
wilderness or fishing for subsistence rather than commercial purposes. The 
economic methods described in this guidance provide monetary estimates of 
nonmarket values. Several non-economic, primarily qualitative methods can also be 
used to characterize the values attributed to places, landscapes, and other 
environmental features. Guidance on qualitative methods for assessing 
environmental values, including ethnography, interviews, and surveys, is in 
preparation. 

Ideally, economic analysis for resource management should consider all relevant 
values, not merely those that are easy to quantify. Utilizing nonmarket values 
provides a more complete picture of the consequences of a proposed activity than 
market data alone would allow. The BLM's Land Use Planning Handbook, 
Appendix D encourages inclusion of information on nonmarket values, but does not 
provide detail. 

BLM simply cannot continue to ignore its obligation to consider the costs of GHG emissions in its 
decisionmaking, as it has done here. 

b) Methane Emissions and Waste 
 

The agency must take a hard look, and meaningful action, to address the serious issue of 
methane (“CH4”) emissions and waste in the oil and gas production process. Such action must 
include an estimate of the projected methane emission rates from drilling and production activities 
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authorized by the proposed action, as well as detailed analysis of measures employed to mitigate 
such emissions.  

 
Methane emission rates can differ quite dramatically from one oil and gas field to the next, 

and, depending on the type of mitigation and emission controls employed, emissions can range 
anywhere from 1% to 12% of production.50  
 

Assuming a lower-bound leak rate of 1% – which is approximately one-third lower than the 
EPA estimate of methane emissions in the Inventory of U.S. GHG Emissions and Sinks: 1990-
201151 – methane emissions from gas production by the proposed action could represent a 
meaningful contribution of emissions over the life of the developed field.52 Assuming an upper-
bound leak rate of 12%, methane emissions from gas could be truly significant indeed. Although 
there is substantial variability between the 1% and 12% emission leak rates – and, even without 
specific data from the proposed action, we can assume leakage somewhere between these two 
extremes – even at the low end emissions would not be trivial. 
 

Even setting aside the issue of climate change, every ton of methane emitted to the 
atmosphere from oil and gas development is a ton of natural gas lost. Every ton of methane lost to 
the atmosphere is therefore a ton of natural gas that cannot be used by consumers. Methane lost 
from federal leases may also not yield royalties otherwise shared between federal, state, and local 
governments.  

 
This lost gas reflects serious inefficiencies in how BLM oil and gas leases are developed. 

Energy lost from oil and gas production – whether avoidable or unavoidable – reduces the ability 
of a lease to supply energy, increasing the pressure to drill other lands to supply energy to satisfy 
demand. 40 C.F.R. §§ 1502.16(e)-(f). In so doing, inefficiencies create indirect and cumulative 
environmental impacts by increasing the pressure to satisfy demand with new drilling. 40 C.F.R. 
§§ 1508.7, 1508.8(b).  

50 See, e.g., David T. Allen, et. al., Measurements of methane emissions at natural gas production 
sites in the United States, PNAS (Aug. 19, 2013) (finding emissions as low as 1.5% of production 
at select cites) (attached as Exhibit 66); Anna Karion, et. al., Methane emissions estimate from 
airborn measurements over a western United States gas field, GEOPHYSICAL RESEARCH LETTERS 
(Aug. 27, 2013) (finding emissions of 6 to 12 percent, on average, in the Uintah Basin) (attached as 
Exhibit 67). See also, Joe Romm, Study of Best Fracked Wells Finds Low Methane Emissions But 
Skips Supper-Emitters, CLIMATE PROGRESS (September 19, 2013), available at: 
http://thinkprogress.org/climate/2013/09/19/2646881/study-fracked-wells-methane-emissions-
super-emitters/. See also GAO-11-34 (2010) at 25 (using a conversion factor of .4045 
MMTCO2e/Bcf for vented gas) (attached above as Exhibit 46). 
 
51 See U.S. Environmental Protection Agency, Inventory of U.S. Greenhouse Gas Emissions and 
Sinks: 1990-2011 (April 2013) (attached as Exhibit 51). 
 
52 See U.S. Environmental Protection Agency, Greenhouse Gas Equivalencies Calculator, 
available at: http://www.epa.gov/cleanenergy/energy-resources/calculator.html. 
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Here, the BLM includes no estimate of the projected methane emission rates from drilling 

and production activities authorized by the proposed action and no analysis of measures employed 
to mitigate such emissions. The BLM merely notes that methane emissions from drilling and 
production activities were inventoried, but does not disclose the inventory. DEIS at 4-17; J-2-1.  

(1) Mineral Leasing Act: duty to prevent waste 
 

The BLM has expansive authority – and, indeed, the responsibility and opportunity – to 
prevent the waste of oil and gas resources, in particular methane, which is the primary constituent 
of natural gas. The Mineral Leasing Act of 1920 (“MLA”) provides that “[a]ll leases of lands 
containing oil or gas ... shall be subject to the condition that the lessee will, in conducting his 
explorations and mining operations, use all reasonable precautions to prevent waste of oil or gas 
developed in the land....” 30 U.S.C. § 225; see also 30 U.S.C. § 187 (“Each lease shall contain...a 
provision...for the prevention of undue waste....” As the MLA’s legislative history teaches, 
“conservation through control was the dominant theme of the debates.” Boesche v. Udall, 373 U.S. 
472, 481 (1963) (citing H.R.Rep. No. 398, 66th Cong., 1st Sess. 12-13; H.R.Rep. No. 1138, 65th 
Cong., 3d Sess. 19 (“The legislation provided for herein...will [help] prevent waste and other lax 
methods....”)). 
 
 BLM’s implementing regulations, reflecting these provisions, currently provide that “[t]he 
objective” of its MLA regulations in 43 C.F.R. Subpart 3160 “is to promote the orderly and 
efficient exploration, development and production of oil and gas.” 43 C.F.R. § 3160.0-4. In part, 
“orderly and efficient” operations are ensured through unitization or communitization agreements. 
43 C.F.R. §§ 3161.2, 3162.2-4(b) (BLM authority to require lessees unitization or communitization 
agreements); 43 C.F.R. Subpart 3180 (general rules pertaining to drilling unit agreements). Such 
unit agreements, because they may limit BLM authority in subsequent stages, are therefore 
important tools for preventing waste. See William P. Maycock et al., 177 IBLA 1, 20-21 (Dec. Int. 
2008) (“BLM is not required to analyze an alternative that is [n]ot feasible because it is 
inconsistent with the basic presumption of the Unit Agreement and BLM cannot legally compel the 
operator to adopt that alternative under the terms of the Unit Agreement”). 
 

Critically, subpart 3160 specifically requires BLM officials to ensure “that all [oil and gas] 
operations be conducted in a manner which protects other natural resources and the environmental 
quality, protects life and property and results in the maximum ultimate recovery of oil and gas with 
minimum waste and with minimum adverse effect on the ultimate recovery of other mineral 
resources.” 43 C.F.R. § 3161.2 (emphasis added). The lease owner and or operator is, similarly, 
charged with “conducting all operations in a manner which ensures the proper handling, 
measurement, disposition, and site security of leasehold production; which protects other natural 
resources and environmental quality; which protects life and property; and which results in 
maximum ultimate economic recovery of oil and gas with minimum waste and with minimum 
adverse effect on ultimate recovery of other mineral resources.” 43 C.F.R. § 3162.1(a) (emphasis 
added). Waste is defined as “(1) A reduction in the quantity or quality of oil and gas ultimately 
producible from a reservoir under prudent and proper operations; or (2) avoidable surface loss of 
oil or gas.” 43 C.F.R. § 3160.0-5. Avoidable losses of oil or gas are currently defined as including 
venting or flaring without authorization, operator negligence, failure of the operator to take “all 
reasonable measures to prevent and/or control the loss,” and an operator’s failure to comply with 
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lease terms and regulations, order, notices, and the like. Id. 
 

In many respects, we think that BLM’s current rules can be tightened. Regardless, it is clear 
that BLM’s expansive authority, responsibility, and opportunity to prevent waste must permeate 
the agency’s full planning and decisionmaking processes for oil and gas. The agency must ensure 
that any development authorized by the proposed action take advantage of not only proven, often 
economical technologies and practices to prevent methane waste, but, further, the agency’s tools to 
ensure the orderly and efficient exploration, development, and production of oil and gas through 
controls placed on the very scale, pace, and nature of development. Moreover, it is clear that 
BLM’s authority, responsibility, and opportunity extends to both existing and future oil and gas 
development. BLM, ultimately, manages the federal – i.e., publicly owned – onshore oil and gas 
resource in trust for the American people.  

 
On November 19, 2013, a coalition of over 90 environmental, health, and sporting 

organizations submitted an open letter to Secretary Jewell of the U.S. Department of Interior and 
Administrator McCarthy of the U.S. Environmental Protection Agency calling for action to 
substantially reduce emissions of methane from the oil and gas industry on public and private 
lands, as well as from offshore oil operations. The coalition called on Secretary Jewell to reduce 
emissions from oil and gas operations on public lands by updating decades-old BLM rules on 
waste of mineral resources. Further, we asked Administrator McCarthy to directly regulate 
methane emissions from the oil and gas industry using existing Clean Air Act authority and to 
develop nationwide curbs on GHG emissions.  

 
Notably, BLM is currently undertaking federal rulemaking pertaining to Onshore Oil and 

Gas Order No. 9, Waste Prevention and Use of Produced Oil and Gas for Beneficial Purposes. See 
43 C.F.R. § 3164.1 (authorizing the Director to issue Onshore Oil and Gas Orders to implement or 
supplement regulations).  

 
In a statement regarding Order No. 9, the agency provided: 

 
This new order would establish standards to limit the waste of vented and flared gas 
and to define the appropriate use of oil and gas for beneficial use. This order would, 
among other things, delineate which activities qualify for beneficial use, minimize 
the amount of venting and flaring that takes place on oil and gas production 
facilities on Federal and Indian lands, and establish standards for determining 
avoidable versus unavoidable losses. 

 
Office of Information and Regulatory Affairs, Unified Agenda and Regulatory Plan, RIN: 1004-
AE14. The BLM must consider the pending federal rulemaking on Order No. 9, and the 
implications that this rule would have on place-based action and planning level decision-making 
for the MDP.  
 
 The Western Environmental Law Center and our partners also recently submitted what we 
have identified as “Core Principals” that should help guide BLM’s new order, and which are aimed 
to constructively inform the contours of BLM’s rulemaking process. These Core Principals are 
incorporated herein, attached hereto as Exhibit 117, and must also be considered by the UFO when 
undertaking the MDP process. See 40 C.F.R. § 1502.9(c)(1)(ii). 
 

http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&pbc=727B8F6D&cite=43cfr3160.0-5&vr=2.0&rp=%2ffin
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A draft of BLM rulemaking on Order No. 9 is anticipated to be made public by the end of 

summer 2015. Accordingly, new standards to limit the waste of vented and flared gas will soon be 
in place, and it is foreseeable that these standards will apply to the oil and gas development 
proposed in the Bull Mountain MDP. Accordingly, it is imperative that the BLM take a “hard 
look” at the implications of Order No. 9 on the project.  

Another significant oversight is the BLM’s failure to consider the Colorado Air Quality 
Control Commission’s (“AQCC”) new regulations on methane emissions.53 An important focus of 
the regulations is limiting emissions from venting, flaring, and leaks from oil and gas development, 
including (1) by requiring controls on compressors, wells, dehydrators, and storage tanks, and (2) 
by requiring leak detection and repair (LDAR) at compressor stations and well production 
facilities.54 The BLM makes no mention of this important rulemaking that is designed specifically 
to minimize ozone impacts from natural gas fracking operations. This is a major omission that 
must be remedied in the FEIS. 

(2) President Obama’s Climate Action Plan and Secretarial 
Order 3289 

 
President Obama’s June 2013 Climate Action Plan explains that “[c]urbing emissions of 

methane is critical to our overall effort to address global climate change.” See Climate Action Plan 
at 10. The President’s call for action ties in nicely with BLM’s authority and responsibilities to 
reduce methane emissions – and further reinforces the importance of incorporating required 
methane reduction measures into the MDP. 
 
 The starting point is the Federal Land Policy and Management Act of 1976 (“FLPMA”). 
Pursuant to FLPMA, the agency must manage the public lands:  
 

in a manner that will protect the quality of scientific, scenic, historical, ecological, 
environmental, air and atmospheric, water resource, and archeological values; that, 
where appropriate, will preserve and protect certain public lands in their natural 
condition, that will provide food and habitat for fish and wildlife and domestic 
animals; and that will provide for outdoor recreation and human occupancy and use. 

 
43 U.S.C. § 1701(a)(8) (emphasis added). The BLM, as a multiple use agency, must also manage 
the public lands and the oil and natural gas resource to “best meet the present and future needs of 
the American people” and to ensure that management “takes into account the long-term needs of 
future generations for…non-renewable resources, including….minerals.” 43 C.F.R. § 1702(c). Put 
differently, the driving force behind agency-authorized oil and gas development is the long-term, 

53 See Colorado Department of Public Health and the Environment, Revisions to Colorado Air 
Quality Control Commission’s Regulation Numbers 3, 6, and 7: Fact Sheet, available at: 
https://www.colorado.gov/pacific/sites/default/files/003_030614-729AM-R3-6-7-fact-sheet-
003_1.pdf (attached as Exhibit 100).  
 
54 See id. 
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and broad, public interest – not the often short-term, and narrow, interest of oil and gas companies. 
The agency’s duty to prevent waste must account for this driving force.  
 
 Here, BLM must ensure that these objectives and duties are adhered to through the 
completion its NEPA analysis, which must, inter alia, “use and observe the principles of multiple 
use and sustained yield” and “weigh long-term benefits to the public against short-term benefits.” 
See 43 U.S.C. § 1712(c)(1), (7). Thus, the UFO has a substantive duty to consider the enduring 
legacy of oil and gas development in land management decision-making, which is to be balanced 
against other critical multiple use resource values.  
 

Additionally, the BLM, as an agency within the U.S. Department of Interior, is subject to 
Secretarial Order 3289 (Dept. Int. Sept. 14, 2009). Secretarial Order 3289, in section 3(a), provides 
that BLM “must consider and analyze climate change impacts when undertaking long-range 
planning exercises, setting priorities for scientific research and investigations, developing multi-
year management plans, and making major decisions regarding potential use of resources under the 
Department’s purview.” Section 3(a) of Secretarial Order 3289 also reinstated Secretarial Order 
3226 (January 19, 2001). Secretarial Order 3226 commits the Department of the Interior to address 
climate change through its planning and decisionmaking processes. As the Order explains, “climate 
change is impacting natural resources that the Department of the Interior (Department) has the 
responsibility to manage and protect.” Sec. Or. 3226, § 1. The Order therefore “ensures that 
climate change impacts are taken into account in connection with Department planning and 
decision making.” Id. The Order obligates BLM to “consider and analyze potential climate change 
impacts” in four situations: (1) “when undertaking long-range planning exercises”; (2) “when 
setting priorities for scientific research and investigations”; (3) “when developing multi-year 
management plans, and/or” (4) “when making major decisions regarding the potential utilization of 
resources under the Department’s purview.” Id. § 3. The Order specifically provides that 
“Departmental activities covered by this Order” include “management plans and activities 
developed for public lands” and “planning and management activities associated with oil, gas and 
mineral development on public lands.” Id. (emphasis added). BLM’s oil and gas decisions are thus 
contemplated by and subject to section 3 of the Order. 

 
These authorities and responsibilities can be properly exercised through effective use of 

NEPA. To comply with NEPA, the BLM must take a hard look at direct, indirect, and cumulative 
impacts, as discussed above. 40 §§ C.F.R. 1502.16(a), (b); 1508.25(c). In evaluating impacts, the 
agency must discuss “[e]nergy requirements and conservation potential of various alternatives and 
mitigation measures,” “[n]atural or depletable resource requirements and conservation potential of 
various alternatives and mitigation measures,” and “[m]eans to mitigate adverse environmental 
impacts (if not fully covered under 1502.14(f)).” 40 C.F.R. §§ 1502.16(e), (f), (h).  

 
We emphasize, here, the “heart” of the NEPA process: BLM’s duty to consider 

“alternatives to the proposed action” and to “study, develop, and describe appropriate alternatives 
to recommended courses of action in any proposal which involves unresolved conflicts concerning 
alternative uses of available resources.” 42 U.S.C. §§ 4332(2)(C)(iii), 4332(2)(E); 40 C.F.R. § 
1502.14(a). Alternatives are critical because, “[c]learly, it is pointless to ‘consider’ environmental 
costs without also seriously considering action to avoid them.” Calvert Cliffs’ Coordinating 
Comm., Inc. v. U.S. Atomic Energy Commn., 449 F.2d 1109, 1128 (D.C. Cir. 1971). Operating in 
concert with NEPA’s mandate to address environmental impacts, BLM’s fidelity to alternatives 
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analysis helps “sharply defin[e] the issues and provid[e] a clear basis for choice among options by 
the decision maker and the public.” 40 C.F.R. § 1502.14. An agency must, accordingly, 
“[r]igorously explore and objectively evaluate all reasonable alternatives” and specifically 
“[i]nclude the alternative of no action.” 40 C.F.R. §§ 1502.14(a), (d). Even where impacts are 
“insignificant,” BLM must still consider alternatives. Bob Marshall Alliance v. Hodel, 852 F.2d 
1223, 1229 (9th Cir. 1988) (agency’s duty to consider alternatives “is both independent of, and 
broader than,” its duty to complete an environmental analysis); Greater Yellowstone Coalition v. 
Flowers, 359 F.3d 1257, 1277 (10th Cir. 2004) (duty to consider alternatives “is ‘operative even if 
the agency finds no significant environmental impact’”).  

(3) Methane mitigation measures should be adopted and 
analyzed. 

 
There are several widely recognized best management practices (“BMPs”) for mitigating 

methane emissions that, as discussed above, must be considered by BLM in its analysis of the 
proposed action. We believe that most, if not all of these measures should be considered and 
adopted, both because they can reduce methane emissions from significant emissions sources and 
because they have also been shown to have very quick paybacks from the sale of captured 
methane, even at today’s low gas prices. The most important of these measures include:  
 

• Centralized Liquid Gathering Systems and Liquid Transport Pipelines 
 

• Reduced Emission Completions/Recompletions (green completions) 
 

• Low-Bleed/No-Bleed Pneumatic Devices on all New Wells 
 

• Dehydrator Emissions Controls 
 

• Replace High-bleed Pneumatics with Low-Bleed/No-Bleed or Air-Driven Pneumatic 
Devices on all Existing Wells; and  
 

• Electric Compression 
 

• Liquids Unloading (using plunger lifts or other deliquification technologies) 
 

• Improved Compressor Wet Seal Maintenance/Replacement with Dry Seals 
 

• Vapor Recovery Units on Storage Vessels 
 

• Pipeline Best Management Practices; and 
 

• Leak Detection and Repair 
 
These and other mitigation measures are included among BMPs that have been identified by BLM, 

 

http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&pbc=727B8F6D&cite=40+C.F.R.+%C2%A7%C2%A7+1502.14
http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&cite=852+F.2d+1223&utid=1&vr=2.0&rp=%2ffind%2fde
http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&cite=852+F.2d+1223&utid=1&vr=2.0&rp=%2ffind%2fde
http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&pbc=727B8F6D&cite=359+F.3d+1257&vr=2.0&rp=%2ffin
http://web2.westlaw.com/find/default.wl?rs=WLW9.09&ifm=NotSet&fn=_top&sv=Split&pbc=727B8F6D&cite=359+F.3d+1257&vr=2.0&rp=%2ffin
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EPA, the State of Colorado, and other organizations, as detailed below.55 Moreover, Colorado’s 
CARPP, is a tool that can provide an important state-of-the-art resource to guide the agency’s 
analysis of GHG mitigation measures applicable to the Bull Mountain MDP. In particular, Table 
V-I identifies Best Management Practices and Air Emission Reduction Strategies for Oil and Gas 
Development, which displays some emission reduction measures, their potential environmental 
benefits and liabilities, and feasibility. As detailed above, the UFO’s failure to consider and include 
the CARPP in its analysis is a significant omission, which could otherwise benefit the agency’s 
consideration of mitigation measures, as here. See 40 C.F.R. § 1502.9(c)(1)(ii). 
 

Another area of concern is the effectiveness of the mitigation measures adopted to ensure 
that the methane captured is able to make it to market for sale and the realization of rapid payback. 
Such considerations must be included in the agency’s NEPA analysis. This includes, inter alia, 
how the agency will require operators on private and public lands to coordinate development to 
ensure that centralized liquids gathering and treatment investments are made prior to the appraisal 
and field development phase when production increases dramatically. The UFO should identify 
and describe the mechanisms they plan to employ to achieve this desirable outcome. 

 
The second issue is how gas (as opposed to liquids) captured by implementation of the 

mitigation measures will enter sales gas lines and make it to market, as opposed to simply being 
flared and wasted. We believe that the UFO should spell-out whether all of the gas captured by the 
mitigation measures adopted is expected to have similar access to a sales line, or whether some or 
all of it will be sent to flares and wasted. If the latter, we believe that additional mitigation 
measures should be instituted, comparable to the measure adopted for liquids, requiring planning 
and timely development of gas gathering and treatment infrastructure to ensure that GHG 
emissions are reduced, that revenues from gas sales are maximized for the realization of paybacks 
for operators, royalty payments for the federal and state governments, and that waste of this 
important resource is minimized.  
 

The DEIS currently contains no mitigation measures for methane waste and 
emissions. As the UFO conducts its analysis for the Bull Mountain MDP, we urge the 
agency to consider the full range of methane waste and emissions mitigation technologies 
and practices described above, and to adopt the widest possible set of measures tailored to 
the future levels of development described in the MDP. Historically, the dismissive 
approach the BLM has taken on climate change, and its failure to adequately address 
methane emissions altogether, is plainly incompatible with the climate impacts of oil and 
gas development. It is incumbent upon the UFO to confront the issues of climate change 
and methane emissions head-on, which must be accomplished through field office level 
decision-making that is reflective of the challenges we face.  
  

The UFO must also consider the use of new nitrogen fracking techniques. The use of 
nitrogen foam in the fracking process initially results in upwards of 60% nitrogen content in 

55 See also BLM, Best Management Practices for Fluid Minerals, available at: 
http://www.blm.gov/pgdata/etc/medialib/blm/wo/MINERALS__REALTY__AND_RESOURCE 
_PROTECTION_/bmps.Par.60203.File.dat/WO1_Air%20Resource_BMP_Slideshow%2005-09- 
2011.pdf (attached as Exhibit 115). 

 

                                                           



Bull Mountain Master Development Plan DEIS 
DOI-BLM-UT-G010-2009-0217-EIS 

39  
 

produced gas, which must be flared for an average of 60-90 days until the nitrogen content is 
reduced to 10% or less before the gas can enter a pipeline. As discussed below, the use of nitrogen 
creates a problematic tradeoff between water conservation and impacts to air quality and GHG 
emissions. Moreover, depending on the strength of measures required in BLM’s impending 
methane rulemaking, the use of this technology might, in fact, be prohibited given the necessity for 
flaring. Regardless, the UFO must take a hard look at the impacts and tradeoffs implicit in methane 
fracking in the DEIS. 

(4) The capture of methane is critical due to its global 
warming potential. 

 
Ensuring compliance with the agency’s methane waste obligations through proper analysis 

and documentation in the NEPA process is important: technologies and practices change, and the 
UFO’s duty to prevent degradation and waste cannot be excused just because the agency 
apparently lags behind the technological curve. A 2010 report of the Government Accountability 
Office noted that BLM’s existing waste prevention guidance – Notice to Lessees and Operators 
(“NTL”) 4a – was developed in 1980, well before many methane reduction technologies and 
practices were developed and understood. 56 GAO also found that NTL 4a does not “enumerate the 
sources that should be reported or specify how they should be estimated.” Id. at 11. 
Problematically, GAO noted “that [BLM] thought the industry would use venting and flaring 
technologies if they made economic sense,” a perspective which assumes – wrongly – that markets 
work perfectly in the absence of necessary regulatory signals and is belied by the lack of 
information about the magnitude of methane waste and the documented, if still poorly understood, 
barriers to the deployment of GHG reduction technologies and practices. Id. at 20-33. 
Compounding the problem, GAO also “found a lack of consistency across BLM field offices 
regarding their understanding of which intermittent volumes of lost gas should be reported to [the 
Oil and Gas Operations Report].” Id. at 11. BLM, to its credit, conceded: “existing guidance was 
outdated given current technologies and said that they were planning to update it by the second 
quarter of 2012.” Id. at 27. 

 
Indeed, a Report released by NRDC identified that “[c]apturing currently wasted methane 

for sale could reduce pollution, enhance air quality, improve human health, conserve energy 
resources, and bring in more than $2 billion of additional revenue each year.”57 Moreover, the 
Report further identified ten technically proven, commercially available, and profitable methane 
emission control technologies that together can capture more than 80 percent of the methane 
currently going to waste. Id. Such technologies must also be considered in BLM’s alternatives 
analysis. 
 

56 See GAO, Federal Oil & Gas Leases: Opportunities Exist to Capture Vented and Flared Natural 
Gas, Which Would Increase Royalty Payments and Reduce Greenhouse Gases, GAO-11-34 at 11, 
27 (October 2010) (attached as Exhibit 46). 
 
57 Susan Harvey, et al., Leaking Profits: The U.S. Oil and Gas Industry Can Reduce Pollution, 
Conserve Resources, and Make Money by Preventing Methane Waste (March 2012) (attached as 
Exhibit 47). 
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Preventing GHG pollution and waste is particularly important in the natural gas context, 
where there is an absence of meaningful lifecycle analysis of the GHG pollution emitted by the 
production, processing, transmission, distribution, and combustion of natural gas. Although natural 
gas is often touted as a ‘cleaner’ alternative to dirty coal, recent evidence indicates that this may 
not, in fact be the case – and, at the least, indicates that we must first take immediate, common 
sense action to reduce GHG pollution from natural gas before it can be safely relied on as an 
effective tool to transition to a clean energy economy (a noted priority of this Administration).58 A 
recent report by Climate Central addresses the leak rates estimated by various sources and the 
impacts of this new information on assertions that natural gas is a cleaner fuel than coal, ultimately 
concluding that given the losses from oil and gas sources it would be decades before switching 
electricity generation from coal to natural gas could bring about significant reductions in 
emissions.59 The UFO fails to even identify the issue of fugitive emissions and waste, much less 
provide a hard look analysis or enforceable mitigation requirements.  
 

Oil and natural gas systems are the biggest contributor to methane emissions in the United 
States, accounting for over one quarter of all methane emissions.60 In light of serious controversy 
and uncertainties regarding GHG pollution from oil and gas development the agency’s quantitative 
assessment should account for methane’s long-term (100-year) global warming impact and, also, 
methane’s short-term (20-year) warming impact using the latest peer-reviewed science to ensure 
that potentially significant impacts are not underestimated or ignored. See 40 C.F.R. § 1508.27(a) 
(requiring consideration of “[b]oth short- and long-term effects”).  
 

EPA’s GHG Inventory – which the UFO has relied upon in its analysis, DEIS at 4-17 – 
assumes that methane is 21 times as potent as carbon dioxide (“CO2”) over a 100-year time 
horizon,61 a global warming potential (“GWP”) based on the Intergovernmental Panel on Climate 
Change’s (“IPCC”) Second Assessment Report from 1996.62 However, the IPCC recently updated 

58 Robert W. Howarth, Assessment of the Greenhouse Gas Footprint of Natural Gas from Shale 
Formations Obtained by High-Volume, Slick-Water Hydraulic Fracturing (Rev’d. Jan. 26, 2011) 
(attached as Exhibit 48).  See also Robert W. Howarth et al., Venting and Leaking of Methane from 
Shale Gas Development:  Response to Cathles et al. (2012) (attached as Exhibit 49); Eric D. 
Larson, PhD, Climate Central, Natural Gas and Climate Change (May 2013) (attached as Exhibit 
50). 
 
59 See Larson (attached above as Exhibit 50). 
 
60 Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011 (attached above as Exhibit 
51). 
 
61 See 78 FED.REG. 19802 (April 2, 2013) (EPA proposal to increase methane’s GWP to 25 times 
CO2). 

62 INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Second Assessment Report (1996) (attached 
as Exhibit 52); see also U.S. Environmental Protection Agency, Methane, available at: 
http://www.epa.gov/outreach/scientific.html. 
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their 100-year GWP for methane, substantially increasing the heat-trapping effect to 34.63 A 
Supplementary Information Report (“SIR”), prepared for BLM’s oil and gas leasing program in 
Montana and the Dakotas, further explains that GWP “provides a method to quantify the 
cumulative effect of multiple GHGs released into the atmosphere by calculating carbon dioxide 
equivalent (CO2e) for the GHGs.” SIR at 1-2.64 However, substantial questions arise when you 
calibrate methane’s GWP over the 20-year planning and environmental review horizon used in the 
SIR and, typically, by BLM. See SIR at 4-1 thru 4-45 (discussing BLM-derived reasonably 
foreseeable development potential in each planning area). Over this 20-year time period, the 
IPCC’s new research has calculated that methane’s GWP is 8465 – yet another substantial increase 
from its earlier estimate of 72, which was still over three times as potent as otherwise assumed by 
the SIR.66  
 

However, recent peer-reviewed science demonstrates that gas-aerosol interactions amplify 
methane’s impact such that methane is actually 105 times as potent over a twenty-year time 
period.67 This information suggests that the near-term impacts of methane emissions have been 
significantly underestimated. See 40 C.F.R. § 1508.27(a) (requiring consideration of short and long 
term effects). Further, by extension, BLM has also significantly underestimated the near-term 
benefits of keeping methane emissions out of the atmosphere. 40 C.F.R. §§ 1502.16(e), (f); id. at 
1508.27. These estimates are important given the noted importance of near term action to 
ameliorate climate change – near term action that scientists say should focus, inter alia, on 
preventing the emission of short-lived but potent GHGs like methane while, at the same time, 
stemming the ongoing increase in the concentration of carbon dioxide.68 These uncertainties – 

 
63 See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Working Group I Contribution to the 
IPCC Fifth Assessment Report Climate Change 2013: The Physical Science Basis, at 8-58 (Table 
8.7) (Sept. 2013) (attached as Exhibit 68).  
64 BLM, Climate Change, Supplementary Information Report, Montana, North Dakota and South 
Dakota (2010), available at: 
www.blm.gov/mt/st/en/prog/energy/oil_and_gas/leasing/leasingEAs.html (attached as Exhibit 53). 
 
65 See IPCC Physical Science Report, attached above as Exhibit 68.  
 
66 See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, Fourth Assessment Report, Working 
Group 1, Contribution of Working Group I to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change, Ch. 2, p. 212, Table 2.14, available at: 
www.ipcc.ch/publications_and_data/ar4/wg1/en/ch2s2-10-2.html (attached as Exhibit 54). 
 
67 Drew Shindell et al., Improved Attribution of Climate Forcing to Emissions, SCIENCE 2009 326 
(5953), p. 716, available at: www.sciencemag.org/cgi/content/abstract/326/5953/716 (attached as 
Exhibit 55). 
 
68 See, e.g., Limiting Global Warming: Variety of Efforts Needed Ranging from 'Herculean' to the 
Readily Actionable, Scientists Say, SCIENCE DAILY (May 4, 2010), available at:  
http://www.sciencedaily.com/releases/2010/05/100503161328.htm; see also, Ramanathan, et. al., 
(attached above as Exhibit 12). 

 

                                                           

 

http://www.blm.gov/mt/st/en/prog/energy/oil_and_gas/leasing/leasingEAs.html
http://www.ipcc.ch/publications_and_data/ar4/wg1/en/ch2s2-10-2.html
http://www.sciencemag.org/cgi/content/abstract/326/5953/716
http://www.sciencedaily.com/releases/2010/05/100503161328.htm


Bull Mountain Master Development Plan DEIS 
DOI-BLM-UT-G010-2009-0217-EIS 

42  
 

which, here, the agency does not address – necessitate analysis in the RMP and FEIS. 40 C.F.R. §§ 
1508.27(a), (b)(4)-(5). 

 
Additional, serious, yet unaddressed uncertainties pertain to the magnitude of methane 

pollution from oil and gas emissions sources. The U.S. GHG Inventory takes a top-down approach 
to estimating emissions from the oil and gas industry, using national activity data and equipment 
counts from a host of sources and applying emissions factors of varying vintages, primarily those 
from a 1996 study by EPA and the Gas Research Institute using 1992 data.69 As provided in the 
EPA Inventory of Emissions and Sinks: 1990-2011, “[f]urther research is needed in some cases to 
improve the accuracy of emission factors used to calculate emissions from a variety of sources;” 
specifically citing the lack of accuracy in emission factors applied to methane sources.70 A lack of 
data reliability has resulted in notable variation in methane emissions reporting from year to year. 
For example, in a Technical Support Document (“TSD”) prepared for EPA’s mandatory GHG 
reporting rule for the oil and gas sector for 2012, EPA determined that several emissions sources 
were projected to be “significantly underestimated.”71 EPA thus provided revised emissions factors 
for four of the most significant underestimated sources that ranged from ten times higher (for well 
venting from liquids unloading) to as many as 3,500 and 8,800 times higher (for gas well venting 
from completions and well workovers of unconventional wells).72 When EPA accounted for just 
these four revisions, it more than doubled the estimated GHG emissions from oil and gas 
production, from 90.2 million metric tons of CO2 equivalent (“MMTCO2e”) to 198.0 MMTCO2e.73 
However, these emission estimates are based on an outdated GWP of 21. Using the IPCCs new 
100-year GWP for methane of 34, that is 320.5 MMTCO2e, and, considering a 20-year GWP of 84, 
that is 792.0 MMTCO2e – or, respectively, the equivalent emissions from 90.7 or 224 coal fired 
power plants that is wasted annually. These upward revisions were based primarily on EPA’s 
choice of data set, here, having replaced Energy Information Administration (“EIA”) data with 
emissions data from an EPA and Gas Research Institute (“GRI”) study. In the current year, EPA 
relied on yet another set of data; this time from an oil and gas industry survey of well data 
conducted by the American Petroleum Institute (“API”) and the American Natural Gas Alliance 

 
69 See U.S. EPA, Methane Emissions from the Natural Gas Industry (1996), available at: 
http://www.epa.gov/gasstar/documents/emissions_report/1_executiveummary.pdf (attached as 
Exhibit 202). 
 
70 Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011, at 1-19 (attached above as 
Exhibit 51). 
 
71 U.S. Environmental Protection Agency, Greenhouse Gas Emissions Reporting From The 
Petroleum And Natural Gas Industry Background Technical Support Document, at 8, available at: 
http://www.epa.gov/climatechange/emissions/subpart/w.html (attached as Exhibit 56). 
 
72 Id. at 9, Table 1; see also Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011 
(attached above as Exhibit 51). 
 
73 See EPA, GHG Emissions Reporting at 10, Table 2 (attached above as Exhibit 56). 
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(“ANGA”).74 The API/ANGA survey was conducted in response to EPA’s upward adjustments in 
the previous GHG inventory, noting that “[i]ndustry was alarmed by the upward adjustment,” and 
focused specifically on emissions from liquids unloading and unconventional gas well completions 
and workovers.75 Overall, the survey found that revising emissions from these two sources alone 
would reduce EPA oil and gas methane emissions estimates, which resulted in reported oil and gas 
production emissions at 100 MMTCO2e pursuant to the EPA’s GHG Reporting Program.76  

 
To provide a specific example of these differing data sets, EPA previously used an 

emissions factor of 3 thousand standard cubic feet (“Mcf”) of gas emitted to the atmosphere per 
well completion in calculating its GHG inventory. EPA determined that this figure was 
significantly underestimated and that a far more accurate emissions factor was 9,175 Mcf per 
well.77 The API/ANGA study suggested that this emission factor is 9,000 Mcf.78 However, these 
emissions factors are simply broad, generalized estimates for well emissions across the nation, and 
can vary significantly from one geologic formation to the next. For example, emissions reported in 
the Piceance Basin – particularly relevant, here – are as high as 22,000 Mcf of gas per well.79  

 
The methane loss rate associated with EPA inventory figures is around 1%. However, other 

recent peer-reviewed studies of methane emissions based on aircraft sampling, some of which are 
already identified herein, have reported substantially higher methane loss rates associated with oil 
and natural gas activity. Analyses conducted by the National Oceanic and Atmospheric 
Administration and University of Colorado found methane losses from oil and gas development in 
Colorado’s Denver--‐Julesberg Basin from 2.3--‐7.7%. See Petron et al., (attached above as Exhibit 
137). A study of Utah’s Uintah Basin found methane loss rates from 6--‐12%. See Karion et. al., 
(attached above as Exhibit 67). A study analyzing air samples collected from tall towers and 
research aircraft found that methane emissions may be fifty-percent higher than EPA estimates.80 

74 Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011, at 3-63 (attached above as 
Exhibit 51). 
75 API/ANGA, Characterizing Pivotal Sources of Methane Emissions from Natural Gas 
Production: Summary and Analysis of API and ANGA Survey Responses, Sept. 2012, at 1 (attached 
as Exhibit 57). 
 
76 See EPA, Petroleum and Natural Gas Systems: 2011 Data Summary (for 2013 GHG Reporting), 
at 3 (attached as Exhibit 58).  
 
77 See EPA, GHG Emissions Reporting, attached above as Exhibit 57 at Appendix B at 84-87. 
 
78 Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011, at 3-69 (attached above as 
Exhibit 51). 
 
79 See, e.g., EPA, Natural Gas STAR Program, Recommended Technologies and Practices for 
Wells, available at: www.epa.gov/gasstar/tools/recommended.html; see also EPA, Natural Gas 
STAR Program, Reduced Emissions Completions, Oct. 26, 2005, at 14 (attached as Exhibit 59). 
80 Scott M. Miller, et al., Anthropogenic emissions of methane in the United States (2013) (attached 
as Exhibit 204). 
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And another recent study, published in March 2014, also based on aircraft sampling, found 
methane emissions at natural gas drilling sites in Pennsylvania from 100 to 1000 times greater than 
EPA estimates.81  
 

Despite this variability in methane pollution data, what remains clear is that inefficiencies 
and leakage in oil and gas production results in a huge amount of avoidable waste and emissions, 
and, conversely, a great opportunity for the UFO to reduce GHG emissions on our public lands. 
Many of these uncertainties and underestimates, as EPA has explained, are a result of the fact that 
emissions factors were “developed prior to the boom in unconventional well drilling (1992) and in 
the absence of any field data and do[] not capture the diversity of well completion and workover 
operations or the variance in emissions that can be expected from different hydrocarbon reservoirs 
in the country.” Mandatory GHG Reporting Rule, 75 Fed. Reg. 18608, 18621 (April 12, 2010). 
These underestimates are also caused by the dispersed nature of oil and gas equipment. Rather than 
a single, discrete source, such as a coal-fired power plant, oil and gas production consists of large 
numbers of wells, tanks, compressor stations, pipelines, and other equipment that, individually, 
may appear insignificant but, cumulatively, may very well be quite significant. While dispersed, oil 
and gas development is nonetheless a massive, landscape-scale industrial operation – one that just 
happens to not have a single roof. BLM, as the agency charged with oversight of onshore oil and 
gas development, therefore has an opportunity to improve our knowledge base regarding GHG 
emissions from oil and gas production, providing some measure of clarity to this important issue 
by taking the requisite “hard look” NEPA analysis as part of its land use decision-making for the 
RMP and FEIS.82 
 

Convincing evidence also exists to support the consideration of alternatives that would 
attach meaningful stipulations to areas open to oil and gas leasing, above and beyond the steps 
taken by the agency, here. As a prime contributor to short-term climate change over the next few 
decades, methane is a prime target for near-term GHG reductions. In fact, there are many proven 
technologies and practices already available to reduce significantly the methane emissions from oil 
and gas operations, further detailed below. These technologies also offer opportunities for 
significant cost-savings from recovered methane gas. Moreover, new research indicates that 
tropospheric ozone and black carbon (“BC”) contribute to both degraded air quality and global 
warming, and that emission control measures can reduce these pollutants using current technology 
and experience.83 Employment of these strategies will annually avoid a substantial number of 
premature deaths from outdoor air pollution, as well as increase annual crop yields by millions of 
metric tons due to ozone reductions. Indeed, reducing methane emissions is important not only to 
better protect the climate, but also to prevent waste of the oil and gas resource itself and the 

81 Dana Caulton, et al., Toward a better understanding and quantification of methane emissions 
from shale gas development (2014) (attached as Exhibit 205).  
82 In this context, the 2010 SIR, while providing a basic literature review of GHG emissions 
sources, is merely a starting point for BLM’s responsibility to take a hard look at GHG emissions 
in the context of foreseeable drilling operations in the geologic formations proposed for leasing.  
 
83 Drew Shindell, et al., Simultaneously Mitigating Near-Term Climate Change and Improving 
Human Health and Food Security, SCIENCE 2012 335, at 183 (attached as Exhibit 60). 
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potential loss of economic value, including royalties. BLM should evaluate these technologies, 
analyzing the benefits of technological implementation versus current agency requirements.  

 
These benefits – as well as the proven, cost-effective technologies and practices that 

achieve these benefits – are documented by EPA’s “Natural Gas STAR” program, which 
encourages oil and natural gas companies to cut methane waste to reduce climate pollution and 
recover value and consolidates the lessons learned from industry for the benefit of other companies 
and entities with oil and gas responsibilities such as BLM.84 EPA has identified well over 100 
proven technologies and practices to reduce methane waste from wells, tanks, pipelines, valves, 
pneumatics, and other equipment and thereby make operations more efficient.85 Though 
underutilized, EPA’s Natural Gas STAR program suggests the opportunity to dramatically reduce 
GHG pollution from oil and gas development, if its identified technologies and practices were 
implemented at the proper scale and supported by EPA’s sister agencies, such as BLM. For 
calendar year 2010, EPA estimated that this program avoided 38.1 million tons of CO2 equivalent, 
and added revenue of nearly $376 million in natural gas sales (at $4.00/Mcf) – revenue which 
translates into additional royalties to federal and state governments for the American public.86 The 
UFO must require emission reduction strategies to satisfy the requirements of NEPA, SO 3226, 
FLPMA, and the MLA.  

5. Farmland 
 

The DEIS provides some analysis of impacts to farmland, unlike the EA. However, the 
analysis is still insufficient under NEPA, for two reasons: First, with respect to the 1,690 acres of 
farmland that is prime or of statewide importance (as determined by the USDA under the Farmland 
Protection Policy Act), the DEIS only analyzes direct effects, e.g., direct surface-disturbance from 
roads and well pads, not indirect or cumulative effects, including from air pollution, water 
shortages, or climate change. See DEIS at 3-23 to 3-25. Second, the DEIS ignores impacts to the 
2,160 acres of irrigated farmland in the Unit that have not been classified as prime, unique, or 
important, even though this land also contributes to the community’s welfare. See id. 
  

These failings are significant. The North Fork Valley is one of the foremost agricultural 

84 See generally, EPA, Natural Gas STAR Program, available at: www.epa.gov/gasstar/. 
 
85 See EPA, Natural Gas STAR Program, Recommended Technologies and Practices, available at: 
www.epa.gov/gasstar/tools/recommended.html. 
 
86 See EPA, Natural Gas STAR Program, Accomplishments, available at: 
www.epa.gov/gasstar/accomplishments/index.html#three (attached as Exhibit 61). BLM should 
also take a look at EPA’s more detailed program accomplishments to provide a measure of what 
BLM could itself accomplish, and to understand the nature of the problem and opportunities. Also 
of interest, for calendar year 2008, EPA estimated that its program avoided 46.3 million tons of 
CO2 equivalent, equal to the annual GHG emissions from approximately 6 million homes per year, 
and added revenue of nearly $802 million in natural gas sales. To speculate, the calendar year 2009 
declines are likely associated with ongoing economic and financial stagnation and the low price of 
natural gas that has slowed natural gas drilling and production.  
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regions of Colorado, if not the interior West. The Valley is home to farms and ranches, vineyards 
and orchards. It has “the largest concentration of organic, sustainable growers in the state,” and has 
a thriving agro-tourism industry – all of which are fundamental to the local economy. See Exhibit 
101. Moreover, as BLM recognizes, North Fork farmlands provide a “historic pastoral setting” that 
maintains the visual landscape, preserves open space, and increases quality of life. DEIS at 3-130. 
Additionally, individual ranchlands and farmlands may be important for heritage value, both 
culturally and naturally. See id. 

 
The requirement that BLM fully consider prime and unique farmlands in their NEPA 

analysis is emphasized in a U.S. Department of the Interior (“DOI”) Environmental Statement 
Memorandum, which provides: “Bureaus and offices will analyze impacts on prime or unique 
farmlands as an integral part of the NEPA process.” DOI Memorandum No. ESM94-7 (August 17, 
1994) (Exhibit 102). As further guidance on this process, DOI attached an earlier CEQ 
Memorandum that specifically addressed the analysis of impacts on prime or unique agricultural 
lands in implementing NEPA, and directed agencies to a set of regulations developed in 
cooperation with the U.S. Department of Agriculture (“USDA”), codified at 7 C.F.R. § 657. See 
CEQ Memorandum For Heads Of Agencies (August 11, 1980) (Exhibit 103). Among other things, 
these USDA regulations establish an “Important Farmlands Inventory,” which defines specific 
criteria to meet the definition of a “prime” or “unique” farmland. See id. at § 657.5(a), (b); See also 
7 U.S.C § 4201(c)(1)(A), (B) (defining “prime farmland” and “unique farmland”). The purpose of 
this inventory is provided in 7 C.F.R. § 657.1, which states: 

  
[Natural Resources Conservation Service (“NRCS”)] is concerned about any action that 
tends to impair the productive capacity of American agriculture. The Nation needs to know 
the extent and location of the best land for producing food, feed, fiber, forage, and oilseed 
crops. In addition to prime and unique farmlands, farmlands that are of statewide and local 
importance for producing these crops also need to be identified. 

  
Congress has also specifically recognized the value that farmlands play in the welfare of 

people and our communities. The Farmland Protection Policy Act (“FPPA”), 7 U.S.C. §§ 4201-09, 
instructs all agencies to “minimize the extent to which Federal programs contribute to the 
unnecessary and irreversible conversion of farmland to nonagricultural uses.” 7 U.S.C. §4201(b). 
The FPPA, much like NEPA, requires agencies to evaluate their programs and consider 
alternatives, but with a specific focus on preventing adverse effects on farmland. Id. § 4202; 7 
C.F.R. § 658. Indeed, regulations provide that “each Federal agency shall use the criteria provided 
in § 658.5 to identify and take into account the adverse effects of Federal programs on the 
protection of farmland.” 7 C.F.R. § 658.4. While the FPPA does not create a private cause of 
action, agencies still have the duty under NEPA to evaluate the environmental impact of actions on 
agricultural lands. See Town of Norfolk v. U.S. EPA, 761 F.Supp. 867, 890 (D.Mass. 1991). 
Notably, this duty extends to all farmlands, not just farmlands classified as prime or unique. 

  
The BLM must closely scrutinize any action that results in the conversion of farmland to 

nonagricultural uses or that that undermines a community’s welfare and capacity to provide for 
itself, especially in the face of recognized changes to climate. Here, the preferred alternative would 
cause short-term impacts to 36 acres, and long-term impacts to 16 acres, of prime farmland and 
farmland of statewide importance. Moreover, the DEIS fails even to mention the impact (even the 
direct impact) of the project on unclassified farmland, or to address any indirect or cumulative 
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effects, including deposition from air pollution, water quality and quantity impacts that will affect 
irrigation, or the cumulative stress of oil and gas development in combination with climate change. 
As discussed above, the DEIS’s treatment of climate change is woefully inadequate.  This is 
especially problematic given both the vulnerability of farmlands to climate change and their 
important role in supporting the ability of human and natural systems to adapt. 

6. Managing for Community and Ecosystem Resiliency. 
 

Re⋅sil⋅ience is “an ability to recover from or adjust easily to misfortune or change.” 
MERRIAM-WEBSTER COLLEGIATE DICTIONARY (11th ed. 2008). In the context of climate change 
and the many resultant impacts, such as the alteration to the biosphere and impairments to human 
health, the resiliency of our landscapes and a community’s ability to respond and adapt to these 
changes takes on a new magnitude of importance.   

 
Beyond mitigating climate change by reducing contributions of GHG pollution to the 

atmosphere, the agency can also help promote ecological resiliency and adaptability by reducing 
external anthropogenic environmental stresses (like oil and gas development) as a way of best 
positioning public lands and the communities that rely on those public lands to withstand what is 
acknowledged as ongoing and intensifying climate change degradation. It is crucial for the agency 
to close the gap in its decision-making regarding the cumulative contribution of oil and gas 
development authorized in the planning area. Quite simply, continuing to manage our public lands 
in a manner that allows for the virtually unabated extraction of mineral resources is incompatible 
with principals of ecosystem resilience that the agency has acknowledged as a primary mission. 
Agency decision-making, both at the planning stage and in future site-specific implementation, 
must be reflective of the climate challenges we now face.  
 

The UFO fails to acknowledge or account for the resilience of our ecosystems or 
communities in its planning efforts, a deficiency of particular significance given the need of these 
systems to adapt and respond to climate change. Any action taken that undermines a community’s 
welfare and capacity to provide for itself in the face of recognized changes to climate – such as the 
largely unabated development of oil and gas resources throughout the planning area – fails to 
realize the agency’s multiple use mandate under FLPMA, and, further, is indefensible pursuant to 
BLM’s mandate to act as stewards of our public lands.  

 
The myriad impacts that will result from the agency’s decision-making must be considered 

within the context of resiliency. Although the UFO recognizes the threat of climate change, the 
agency’s decision-making is not reflective of this harm and fails to take many necessary and 
meaningful steps to ameliorate the impacts to communities, landscapes, and species. To the 
contrary, the agency’s preferred alternative would open up nearly 20,000 acres to oil and gas 
leasing and development. As discussed above, climate change is dramatically altering the 
relationship between humankind and the environment in which we live. It is incumbent on the 
UFO to take steps to stem the pace of climate change through the practical implementation of 
mitigation technologies and, moreover, to position communities in a way that allows them to adjust 
and recover from the climate change impacts that they are already experiencing. More is required 
of the UFO if we are to meaningfully respond to the vast scale of impacts that we face. 
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7. The BLM Has Failed to Take a “Hard Look” at Resource Impacts from 
Hydraulic Fracturing. 

 
Although advances in oil and gas extraction techniques – namely hydraulic fracturing, or 

“fracking” – have undoubtedly resulted in a growth of domestic production, the wisdom of these 
advances with regard to other resource values and human health is still very much in question.87 As 
described in detail below, there is a wealth of information and reports stressing the dangers of 
fracking that must be considered in the Bull Mountain MDP EIS. Of course, given the national 
attention and debate that fracking is generating, significant sources of new information and 
research are being consistently published warning against the dangers and impacts that fracking 
can produce, which must also be considered by the agency.  
 

The DEIS states that “groundwater is protected during the fracturing process by a 
combination of the casing and cement that is installed when the well is drilled and by the depth of 
the rock between fracture zone and any fresh-water bearing zones or aquifers.” DEIS at 2-20. 
However, the BLM’s confidence that fracking will not contaminate groundwater is belied by recent 
events and studies. For example, as discussed in more detail below, hydraulic fracturing was 
identified as one of several causes of methane contamination of drinking water and a subsequent 
explosion at a home in Bainbridge Township, Ohio. Spills of hydraulic fracturing fluid into the 
Acorn Fork Creek in Kentucky resulted in a fish kill including the threatened Blackside Dace. 
Also, one study modeled that chemically concentrated fracking fluids can migrate into 
groundwater aquifers within a matter of years – calling into question industry claims that rock 
layers separating aquifers are impervious to these pollutants.88 Claims that there has never been a 
documented case of groundwater contamination from fracking was challenged by EPA’s research 
in Pavillion, Wyoming. Indeed, a second round of testing in the Pavillion area was recently 
performed by the U.S. Geological Survey, which supported EPA’s preliminary findings that 
hydraulic fracturing resulted in groundwater contamination.89 Even in draft form, the Pavillion 
Report and its troubling findings as well as incidents described above and other evidence of 
fracking related contamination from around the country underscore the need for thorough analysis 
to be performed by the UFO, which the agency failed to provide in the DEIS. 

 
  The dangers and impacts of fracking can be found at every stage of the oil and gas 

production process. For example, fracking’s waste stream can result in dramatic impacts, the 

87 See, e.g., A.R. Ingraffea, et. al., Natural Gas, Hydraulic Fracking and a Bridge to Where? (April 
2011) (attached as Exhibit 62). 
 
88 See, Abrahm Lustgarten, New Study Predicts Frack Fluids can Migrate to Aquifers Within 
Years, PROPUBLICA, May 1, 2012 (attached as Exhibit 63); Josh Fox, The Sky is Pink: Annotated 
Documents (attached as Exhibit 64). 
 
89 Peter Wright, et. al., U.S. Geological Survey, Groundwater-Quality and Quality-Control Data 
for Two Monitoring Wells near Pavillion, Wyoming, April and May 2012 (attached as Exhibit 65).  
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impacts of which can be compounded by ineffective or nonexistent regulation.90 Here, waste water 
from fracking will be temporarily stored in tanks before being transported by truck or by temporary 
surface poly pipe to “flowback” pits. See DEIS at 2-21. As detailed herein, natural gas production 
itself can be inefficient and wasteful – with practices such as the flaring, venting, and leaking of 
methane, 91 and the use of vast quantities of water in the fracking process.92 Under the proposed 
alternative, BLM estimates that the fracking process alone will require a total of 2,370 acre-feet of 
water. DEIS at 4-88. In addition to being wasteful, fracking practices can also be quite harmful to 
human health and the environment. 
 

The potential impacts that may result from hydraulic fracturing are myriad and significant 
and include impacts to water quality and supply, impacts to habitat and wildlife, impacts to human 
health, as well as impacts on greenhouse gas emissions and air quality.93 Although industry often 
asserts that hydraulic fracturing is safe and doesn’t result in contamination or harm to people and 
the environment, the New York Times recently uncovered a 1987 U.S. Environmental Protection 
Agency (“EPA”) report to Congress which found, among other things, that fracking can cause 
groundwater contamination, and cites as an example a case where hydraulic fracturing fluids 
contaminated a water well in West Virginia.94  The EPA report was further summarized and 

90 See Abrahm Lustgarten, The Trillion Gallon Loophole: Lax Rules for Drillers that Inject 
Pollutants Into the Earth, PROPUBLICA, Sept. 20, 2012 (attached as Exhibit 69); Earthworks, The 
Crisis in Oil & Gas Regulatory Enforcement, September 2012 (attached as Exhibit 70).  
91 Energy Policy Research Foundation, Lighting up the Prairie: Economic Considerations in 
Natural Gas Flaring, Sept. 5, 2012 (attached as Exhibit 71); see also, James Hansen, et. al., 
Greenhouse gas growth rates, PNAS, vol. 101, no. 46, 16109-16114, Sept. 29, 2004 (curtailing 
methane waste is seen as a “vital contribution toward averting dangerous anthropogenic 
interference with global climate.”) (attached as Exhibit 72). 
 
92 See GAO, Energy-Water Nexus: Coordinated Federal Approach Needed to Better Manage 
Energy and Water Tradeoffs (Sept. 2012) (attached as Exhibit 73); Nicholas Kusnetz, The Bakken 
oil play spurs booming business – in water, High Country News, Sept. 5, 2012 (attached as Exhibit 
74). 
 
93 See, e.g., National Wildlife Federation, No More Drilling in the Dark: Exposing the Hazards of 
Natural Gas Production and Protecting America’s Drinking Water and Wildlife Habitats (2011), 
available at: http://www.nwf.org/News-and-Magazines/Media-Center/Reports/Archive/2011/No-
More-Drilling-in-the-Dark.aspx (attached as Exhibit 76); see also United States Forest Service, 
Chloride Concentration Gradients in Tank-Stored Hydraulic Fracturing Fluids Following Flowback 
(Nov. 2010), available at: http://nrs.fs.fed.us/pubs/38533/ (last visited Dec. 20, 2011) (attached as 
Exhibit 77). 
 
94 See U.S. Environmental Protection Agency, Report to Congress, Management of Wastes from 
the Exploration, Development, and Production of Crude Oil, Natural Gas, and Geothermal Energy 
(Dec. 1987), at Ch. IV, Damages Caused by Oil and Gas Operations (attached as Exhibit 78); see 
also Drilling Down, Documents: A Case of Fracking Related Contamination, THE NEW YORK 
TIMES ONLINE, available at: http://www.nytimes.com/interactive/us/drilling-down-documents-
7.html?_r=1&.  
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reviewed in an Environmental Working Group report,95 and demonstrates the long-known dangers 
of employing this technology to extract mineral resources.  
 

A Congressional Report issued in April 2011 reveals that energy companies have injected 
more than 30 million gallons of diesel fuel or diesel mixed with other fluids into the ground 
nationwide in the process of fracking to extract natural gas between 2005 and 2009.96 In Colorado, 
1.3 million gallons of fluids containing diesel fuel were used in fracking wells.97 The EPA has 
stated that “the use of diesel fuel in fracturing fluids poses the greatest threat” to underground 
sources of drinking water.98 According to Congresswoman Diana DeGette of Colorado, fracking 
with diesel fuel was done without permits in apparent violation of the Safe Drinking Water Act.99   
 

Despite the energy industry’s explanation that a thick layer of bedrock safely separates the 
gas-containing rock layer being fractured from ground-water used for drinking and surface water 
sources, evidence is emerging which warns that contaminants from gas wells are making their way 
into groundwater. Evidence suggesting contaminants from drilling and fracking operations have 
contaminated drinking water includes: 
 

• In March 2004, gas was discovered bubbling up in West Divide Creek and a few nearby 
ponds in Garfield County. The Colorado Oil and Gas Conservation Commission 
(“COGCC”) took samples of the water and discovered they contained benzene, toluene, 

 
95 See Environmental Working Group, Cracks in the Façade: 25 Years ago, EPA Linked 
“Fracking” to Contamination (Aug. 2011) (attached as Exhibit 79). 
96 U.S. CONGRESS, HOUSE OF REPRESENTATIVES, COMMITTEE ON ENERGY AND COMMERCE, 
Chemicals Used in Hydraulic Fracturing (April 2011), at 10 (attached as Exhibit 80); see also 
Memorandum from Chairman Henry A. Waxman and Subcommittee Chairman Edward J. Markey, 
to Committee on Energy and Commerce, Examining the Potential Impact of Hydraulic Fracturing 
(Feb. 28, 2010) (attached as Exhibit 81). 
 
97 Karen Frantz, States probe use of diesel fuel, DURANGO HERALD, February 5, 2011, available at: 
http://www.durangoherald.com/article/20110206/NEWS01/702069922/-1/s. 
 
98 David O. Williams, U.S. House probe alleges Halliburton, others illegally used diesel in gas 
fracking, COLORADO INDEPENDENT, February 1, 2011, available at: 
http://coloradoindependent.com/73593/u-s-house-probe-alleges-halliburton-others-illegally-used-
diesel-in-gas-fracking. 
 
99 Letter from U.S. CONGRESS, HOUSE OF REPRESENTATIVES, COMMITTEE ON ENERGY AND 
COMMERCE, Representatives Henry A. Waxman, Edward J. Markey, & Diana DeGette, to Lisa 
Jackson, Administrator, U.S. ENVIRONMENTAL PROTECTION AGENCY (Jan. 31, 2011), available at: 
http://degette.house.gov/index.php?option=com_content&view=article&id=1048:energy-a-
commerce-committee-fracking-investigation-reveals-millions-of-gallons-of-diesel-fuel-injected-
into-ground-across-us&catid=76:press-releases-&Itemid=227 (attached as Exhibit 82); see also 
Environment News Service, Toxic Diesel Fuel Used Without Permits in Fracking Operations, 
February 4, 2011, available at: http://www.ens-newswire.com/ens/feb2011/2011-02-04-092.html. 
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and m- & p-xylenes at concentrations of 99, 100, and 17 micrograms per liter (mg/l), 
respectively. This indicated that the gas seeping into West Divide Creek probably was 
not biogenic methane gas (gas made by the decomposition of organic matter by 
methanotrophic bacteria), but rather thermogenic gas. Further testing indicated that the 
gas seeping into West Divide Creek was thermogenic gas from the Williams Fork 
Formation where EnCana had been drilling for natural gas.100 EnCana was subsequently 
fined $371,000 as a result of contaminating West Divide Creek. 
 

• The COGCC investigated complaints from Weld County, Colorado that domestic water 
wells were allegedly contaminated from oil and gas development. The COGCC 
concluded after investigation that the Ellsworth’s water well contained a mixture of 
biogenic and thermogenic methane that was in part attributable to oil and gas 
development. Ms. Ellsworth and the operator reached a settlement in that case.101 

 
• In Pavillion, Wyoming, EPA found 11 of 39 water samples collected from domestic 

wells were contaminated with chemicals linked to local natural gas fracking operations. 
The EPA found arsenic, methane gas, diesel-fuel-like compounds and metals including 
copper and vanadium. Of particular concern were compounds called adamantanes – a 
natural hydrocarbon found in natural gas – and a little-known chemical called 2-
butoxyethanol phosphate, or 2-BEp. 2-BEp is closely related to 2-BE, a substance 
known to be used in fracking fluids.102  

 
• The Pennsylvania Department of Environmental Protection drafted a report that 

documented cases in two dozen communities where new or operating oil or gas wells 
led to methane migrating into drinking water wells and streams, as well as more than 
three dozen more cases where methane contamination of drinking water sources was 
linked to abandoned wells.103 

100 Colorado Oil and Gas Conservation Commission, Mamm Creek Gas Field - West Divide Creek 
Gas Seep – April 14, 2004 Update (2004), available at: 
http://cogcc.state.co.us/Library/PiceanceBasin/WestDivide4_14_04summary.htm; see also 
Margaret Ash, Environmental Protection Supervisor, Colorado Oil and Gas Conservation 
Commission, Investigation into Complaint of New Gas Seep, West Divide Creek, 2007-2008 
(attached as Exhibit 83). 
 
101 Letter from David Neslin, Director, Colorado Oil and Gas Conservation Commission, to Mr. 
and Mrs. Ellsworth (August 7, 2009) (attached as Exhibit 84). 
 
102 See EPA Draft Report, Investigation of Ground Water Contamination Near, Pavillion, 
Wyoming (Dec. 2011) (attached as Exhibit 87). 
 
103 Pennsylvania Department of Environmental Protection, Bureau of Oil and Gas Management, 
Stray Natural Gas Migration Associated with Oil and Gas Wells, Draft Report (October 28, 2009), 
available at: 
http://www.dep.state.pa.us/dep/subject/advcoun/oil_gas/2009/Stray%20Gas%20Migration%20Cas
es.pdf (attached as Exhibit 104). 
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• A house in Bainbridge, Ohio exploded on November 15, 2007. The investigators 

determined that the well had been improperly constructed, that hydraulic fractures grew 
out of zone, and pressure was not safely managed after fracturing, allowing gas to 
migrate into the shallow drinking water aquifer and subsequently into domestic water 
wells, culminating in the explosion. 104 The faulty cement casing of the well developed 
a crack allowing methane to seep underground and fill a residential basement.    

 
• On January 1, 2009, a water well at a home in Dimock, Township, Susquehanna 

County, PA, exploded. The Pennsylvania Department of Environmental Protection 
(“PA DEP”) documented elevated levels of methane in numerous drinking water wells 
near Cabot natural gas wells and concluded that the elevated methane in drinking water 
was a result of Cabot’s failure to properly case and cement several of its gas wells, 
which allowed methane to migrate from the wells into drinking water.105 
 

104 See, e.g. Ohio Department of Natural Resources, Division of Mineral Resources Management. 
(2008, September 1); see Ohio Department of Natural Resources, Division of Mineral Resources 
Management, Report on the Investigation of the Natural Gas Invasion of Aquifers in Bainbridge 
Township of Geauga County, Ohio (September 1, 2008) (attached as Exhibit 86); Bair, E. S., 
Freeman, D. C., & Senko, J. M. (2010, June). Expert Panel Technical Report, Subsurface Gas 
Invasion Bainbridge Township, Geauga County, Ohio, Retrieved August 30, 2012, available at: 
http://www.ohiodnr.com/mineral/bainbridge/tabid/20484/default.aspx. 
 
104 Pennsylvania Department of Environmental Protection. (2009, November 4). 
Consent Order and Agreement between Cabot Oil and Gas Corporation and the Pennsylvania 
Department of Environmental Protection. Retrieved June 3, 2013, from 
http://loggerhead.epa.gov/arweb/public/pdf/2141700.pdf.  
 
104 David O. Williams, GarCo officials blast state gas drilling rules in case requesting more well 
density, THE COLORADO INDEPENDENT, January 19, 2011, available at: 
http://coloradoindependent.com/72246/garco-officials-blast-state-gas-drilling-rules-in-case-
requesting-more-well-density. 
  
104 Eric Frankowski, Gas industry secrets and a nurse’s story, HIGH COUNTRY NEWS, July 28, 
2008, available at: http://www.hcn.org/wotr/gas-industry-secrets-and-a-nurses-story. 
 
104 Ian Urbina, Regulations Lax as Gas Well’s Tainted Waters Hits Rivers, THE NEW YORK TIMES, 
February 26, 2011, available at: 
http://www.nytimes.com/2011/02/27/us/27gas.html?pagewanted=all. 
 
105 Pennsylvania Department of Environmental Protection. (2009, November 4). 
Consent Order and Agreement between Cabot Oil and Gas Corporation and the Pennsylvania 
Department of Environmental Protection. Retrieved June 3, 2013, from 
http://loggerhead.epa.gov/arweb/public/pdf/2141700.pdf.  
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• After investigating complaints of water contamination after nearby hydraulic fracturing 
in Parker County, Texas, on December 7, 2010, U.S. EPA issued an Emergency 
Order106 finding that: 1) water samples demonstrated the presence of methane, benzene, 
toluene, ethane, propane, and hexane in two domestic water wells fed by an 
underground source of drinking water; 2) these contaminants pose a variety of risks to 
the health of persons and may present imminent and substantial endangerment to human 
health; 3) the isotopic fingerprint analysis of methane indicated that  gases from the 
water and the gas wells are “likely to be from the same source.” An independent 
scientist reviewing the case concluded that a natural gas well was “the most likely 
source of methane” in the domestic water wells, and that the carbon and hydrogen 
isotopic values of the gas wells match the values in the domestic water wells.107 

 
Other known and suspected adverse effects of drilling and fracking operations include: 
 

• Garfield County, Colorado, Commissioners recently expressed their health and safety 
concerns regarding natural gas drilling and fracking by stating in a legal filing that, “No 
agency…can guarantee Garfield County residents that exposures to oil and gas 
emissions will not produce illness or latent effects, including death.” They cited the 
cases of three people – Chris Mobaldi, Verna Wilson, and Jose Lara – who died after 
suffering from drilling-related illnesses in Garfield County.108  

 
• In April 2008, a nurse at a hospital in Durango, Colorado, became critically ill and 

almost died of organ failure as a result of second-hand chemical exposure acquired 
while treating a drill rig worker who had fracking fluid on his clothes.109  

 
• In Texas, which now has approximately 93,000 natural-gas wells, up from around 

58,000 a dozen years ago, a hospital system in the six counties with some of the 
heaviest drilling reported in 2010 a 25 percent asthma rate for young children, more 
than three times the state rate of about 7 percent.110  

 
Abrahm Lustgarten, an investigative reporter with ProPublica, who has won the George 

Polk Award for Environmental Reporting for his work on the dangers of natural gas drilling, 

 
 
108 David O. Williams, GarCo officials blast state gas drilling rules in case requesting more well 
density, THE COLORADO INDEPENDENT, January 19, 2011, available at: 
http://coloradoindependent.com/72246/garco-officials-blast-state-gas-drilling-rules-in-case-
requesting-more-well-density. 
  
109 Eric Frankowski, Gas industry secrets and a nurse’s story, HIGH COUNTRY NEWS, July 28, 
2008, available at: http://www.hcn.org/wotr/gas-industry-secrets-and-a-nurses-story. 
 
110 Ian Urbina, Regulations Lax as Gas Well’s Tainted Waters Hits Rivers, THE NEW YORK TIMES, 
February 26, 2011, available at: 
http://www.nytimes.com/2011/02/27/us/27gas.html?pagewanted=all. 
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writes: 
 

Dennis Coleman, a leading international geologist and expert on tracking 
underground migration, says more data must be collected before anyone can say for 
sure that drilling contaminants have made their way to water or that fracturing is to 
blame. But Coleman also says there’s no reason to think it can’t happen. Coleman’s 
Illinois-based company, Isotech Laboratories, has both the government and the oil 
and gas industry as clients. He says he has seen methane gas seep underground for 
more than seven miles from its source. If the methane can seep, the theory goes, so 
can the fluids.111 
 
Important evidence of groundwater contamination from hydraulic fracturing is found in an 

EPA draft report investigating ground water contamination near Pavillion, Wyoming (“Pavillion 
Report”).112 Among its findings, the Pavillion Report provides:   
 

Elevated levels of dissolved methane in domestic wells generally increase in those 
wells in proximity to gas production wells. Pavillion Report, at xiii. 
 
Detection of high concentrations of benzene, xylenes, gasoline range organics, 
diesel range organics, and total purgeable hydrocarbons in ground water samples 
from shallow monitoring wells near pits indicates that pits are a source of shallow 
ground water contamination in the area of investigation. Pits were used for disposal 
of drilling cuttings, flowback, and produced water. There are at least 33 pits in the 
area of investigation. When considered separately, pits represent potential source 
terms for localized ground water plumes of unknown extent. When considered as 
whole they represent potential broader contamination of shallow ground water. Id. 
at 33 (emphasis added). 
 
The explanation best fitting the data for the deep monitoring wells is that 
constituents associated with hydraulic fracturing have been released into the Wind 
River drinking water aquifer at depths above the current production zone. Id. 
(emphasis added). 
 
Although some natural migration of gas would be expected above a gas field such 
as Pavillion, data suggest that enhanced migration of gas has occurred to ground 
water at depths used for domestic water supply and to domestic wells. Id. at 37 
(emphasis added). 
 
A lines of reasoning approach utilized at this site best supports an explanation that 

111 Abrahm Lustgarten, Hydrofracked? One Man’s Mystery Leads to a Backlash Against Natural 
Gas Drilling, PROPUBLICA, February 25, 2011, available at: 
http://www.propublica.org/article/hydrofracked-one-mans-mystery-leads-to-a-backlash-against-
natural-gas-drill/single. 

112 EPA Draft Report, (attached above as Exhibit 87). 
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inorganic and organic constituents associated with hydraulic fracturing have 
contaminated ground water at and below the depth used for domestic water 
supply…. A lines of evidence approach also indicates that gas production activities 
have likely enhanced gas migration at and below depths used for domestic water 
supply and to domestic wells in the area of investigation. Id. at 39 (emphasis 
added). 

 
Although the Pavillion Report was never finalized, EPA shared preliminary data with, and 

obtained feedback from, Wyoming state officials, EnCana, Tribes, and Pavillion residents, prior to 
release. Even in draft form, the Pavillion Report and its troubling findings – as well as other 
evidence of fracking related contamination from around the country – satisfies the low threshold 
for consideration of the impacts described therein in the NEPA analysis for the Bull Mountain 
MDP.  
 

Historically, BLM has been dismissive of possible impacts to water quality from hydraulic 
fracturing. In the Bull Mountain MDP DEIS, the BLM claims that fracking “is not expected to 
impact potable groundwater resources” and that impacts from reinjection of produced water are 
expected to be “minor” and reduced to “less than significant levels” through compliance with law. 
DEIS at 4-90. However, given the weight of both new and old evidence documenting the risk of 
water contamination from gas drilling across the country and within the planning area, BLM’s 
approach is becoming increasingly untenable. Indeed, even an industry report prepared for 
Gunnison Energy Corporation – a major oil and gas developer with leases just south of the Bull 
Mountain MDP – has acknowledged the potential for significant impacts to water resources from 
fracking.113 The simple fact of the matter is that natural gas development has the potential for 
poisoning our water with toxic, hazardous, and carcinogenic chemicals as well as naturally 
occurring radioactive radium, and BLM has failed to provide a thorough hard look analysis of 
these potentially significant impacts in its analysis for Bull Mountain MDP.  
 

Recent reporting from New Mexico has acknowledged a proliferation of “frack hits,” or 
“downhole communication,” where new horizontal drilling for oil is communicating with both 
historic and active vertical wells.114 This is a significant development that could result in well 
blowouts, contamination of resources, and issues over who is responsible for liabilities and costs of 
such impacts.  
 

Without implementation of a precautionary approach to these risks, BLM will continue to 
place the health of our community and our environment at risk. 

113 See Gunnison Energy Corporation, Analysis of Potential Impacts of Four Exploratory Natural 
Gas Wells to Water Resources of the South Flank of the Grand Mesa, Delta County, Colorado 
(March 2003) at 42, 56 (attached as Exhibit 88).   
 
114 See, e.g., Gayathri Vaidyanathan, In N.M., a sea of ‘frack hits’ may be tilting production, E&E 
News, (March 18, 2014) (attached as Exhibit 118); Tina Jensen, Fracking fluid blows out nearby 
well, KQRE (October 19, 2013) (attached as Exhibit 119). 
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8. Water Quality 

a) Surface Water 
 

The DEIS identifies numerous potential impacts to surface water quality, including impacts 
from sedimentation, salinity, and chemical contamination. See DEIS at 4-80. However, the DEIS 
fails to analyze the effect of these impacts on the human environment in general, or the risks these 
impacts pose to citizens of the North Fork area specifically. Perfunctory references to risks and 
impacts do not amount to the “hard look” that NEPA demands. See Natural Res. Def. Council, Inc. 
v. Hodel, 865 F.2d 288, 299 (D.C. Cir. 1988). Instead, an EIS must contain an analysis that would 
aid a decisionmaker in deciding whether, or how, to alter the proposed action to lessen 
environmental impacts. See id. The BLM undertakes no such analysis here. 
 

First, the DEIS gives short shrift to the risk of sedimentation caused by development on 
erodible soils, landslide deposits, and steep slopes, and the risk of releases from landslide damage 
to equipment. The DEIS notes that Best Management Practice 97 requires avoiding unstable 
slopes, old landslides, and slopes in excess of 40% unless otherwise approved by the BLM. The 
BLM then goes on to describe significant development under Alternatives B and C on unstable 
slopes, old landslides, and slopes in excess of 40%. Thus, while the BLM promises that the risk of 
sedimentation will be “greatly reduced” by implementation of BMPs, this promise is empty: the 
agency does not intend to follow even the basic protections provided by BMP 97.  
 

Specifically, under Alternative B, 13 well pads would be constructed in the area east of 
Highway 133, which is an area of unstable slopes with a high potential for landslide activity. See 
DEIS at 4-89. Under Alternative C, 4 well pads would be constructed in this area. See DEIS at 4-
99. The area east of Highway 133 contains “extensive landslide deposits derived from rocks on the 
slopes of Chair Mountain.” See DEIS at 4-89. These deposits are both “potentially vulnerable to 
reactivation by infiltration of surface water” and also “have relatively low cohesiveness and are 
susceptible to rapid erosion.” Id. The hazards of constructing pads on these lands include “the 
potential for creep [steady and continuous downslope movement] as well as rapid mass failure of 
the underlying surficial materials, particularly reactivation of existing landslide deposits, and 
potential for landslides originating from an upslope source.” See DEIS at 4-98. Additionally, much 
of the Unit contains erodible soil and steep slopes, and development is planned for many of these 
sensitive lands. Under Alternative B, there will be short-term impacts (from installation of pipes, 
new road construction, road upgrades, and construction of well pads) on 208 acres of slopes that 
are in excess of 40%, and there will be short-term impacts on 206 acres of soils with severe or very 
severe erosion ratings. See DEIS at 4-72 and -73 (Table 4-30 and Table 4-32).  
 

The BLM acknowledges that “ground-disturbing activities are likely to result in increased 
erosion,” EIS at 4-89, and acknowledges the potential for creep and mass failure of old landslide 
deposits, EIS at 4-89. However, the EIS fails to address the impacts of sedimentation on salt-
loading and selenium contamination in the Gunnison River. The Gunnison River is already 
impaired for selenium under the Clean Water Act (“CWA”). See DEIS at 3-33. But the DEIS does 
not address the potential impact of sedimentation on selenium loading, the effect of selenium 
loading on the already impaired Gunnison River, the effect that selenium has on aquatic species 
(including ESA listed species and their habitat), or the Memorandum of Understanding (“MOU”) 
that BLM has with the Bureau of Reclamation (“USBR”) for the implementation of a Selenium 
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Management Program, in which BLM has agreed to “[e]valuate options to conform to a goal of no 
net new selenium loading from land exchanges, sales, and other actions involving public lands.” 
Lease Sale EA at 81. Nor does the DEIS address the potential impact of sedimentation on salt-
loading, despite acknowledging that “the North Fork Gunnison River is recognized as a major 
contributor of salt to the Colorado River System,” and salinity has become a “major concern” in 
the Colorado River drainage basin. DEIS at 3-34.  

 
The BLM attempts to ignore the sedimentation that the project will cause, noting that the 

streams draining the project area normally carry high sediment, and indicating that any “additional 
sediment loading rates could be greatly reduced by implementation of BMPs.” See DEIS at 4-89. 
This is a far cry from the “hard look” that NEPA requires. See National Parks & Conservation 
Ass’n v. Babbitt, 241 F.3d 722, 735 (9th Cir. 2001) (“A ‘perfunctory description,’ or ‘mere listing 
of mitigation measures, without supporting analytical data,’ is insufficient.”); Northern Plains, 668 
F.3d at 1084-85 (“In a way, reliance on mitigation measures presupposes approval. It assumes that 
– regardless of what effects construction may have on resources – there are mitigation measures 
that might counteract the effect without first understanding the extent of the problem. This is 
inconsistent with what NEPA requires.”). 

 
The DEIS also fails to address the impacts of sedimentation on the effective life of the 

Paonia Reservoir, despite acknowledging that the project could lead to increased erosion rates and 
faster sedimentation of the reservoir, thereby impacting agriculture dependent on the reservoir. See 
DEIS 3-44.  
 

Landslides are not only problematic because they cause sedimentation, and thus selenium- 
and salt-loading in streams, but also because they can damage storage tanks or pipelines, and thus 
cause spills and releases. See DEIS at 4-87. BLM acknowledges that water quality could be 
degraded by accidental spills or releases. See DEIS at 4-80. But the BLM does not address the 
impact of these spills or releases on water quality. Instead, the BLM merely says that the use of 
BMPs, setbacks, and spill containment structures “can” provide adequate protection to surface 
water. See id. There are several problems with the BLM’s analysis: First, while the application of 
mitigation measures is better than unconstrained development, reliance on mitigation measures is 
inappropriate if the measures are merely discretionary and undefined. BLM mentions the possible 
use of spill containment structures, the possible use of setbacks, and the possible use of (undefined) 
BMPs. Thus, the BLM relies on mitigation measures that are uncertain and apparently 
discretionary with the industry. Second, even assuming that all of the measures BLM mentions are 
implemented, the BLM fails to identify the amount of remaining risk, whether that risk is 
significant, and what impacts it will have on stream health and public health. Third, the BLM 
entirely ignores the possibility of an alternative that does not involve high landslide risk (e.g. a 
sensible alternative that avoids siting well pads on old landslides). 
 

The BLM also identifies a risk from the transfer of produced water via portable 
polyethylene pipe (poly pipe) to flowback pits. See DEIS at 4-80. Many of the well pad sites under 
Alternative B will be sited in the area west of Highway 133 and between East Muddy Creek and 
West Muddy Creek, on the flanks of Bull Mountain. See DEIS at 4-89. In comparison to 
Alternative A, the area west of Highway 133 involves “fewer level sites” and pipeline routes in this 
area are “more likely to cross difficult terrain.” Id. Alternative B also involves 13 new well pads in 
the area east of Highway 133, and along the east-facing slopes west of Lee Creek. Again, the area 
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east of Highway 133 “contains extensive landslide deposits.” Id. The BLM notes that, while the 
use of overland portable polyethylene pipes has environmental advantages (such as reducing land 
disturbance), it also poses environmental risks: poly pipes may be vulnerable to breakage or 
sabotage, and it may be difficult to monitor the integrity of the pipelines during use, or to shut off 
the pipelines in the event a failure is detected. See DEIS at 4-80. Under a “worst case scenario,” a 
large volume of brine could be discharged to a stream, “causing a sudden change in salinity 
capable of impacting riparian habitat and biota downstream of the release.” See DEIS at 4-80. The 
BLM does not identify what events might precipitate this worst case scenario, or the likelihood of 
this worst case scenario. The fact that the pipes will be crossing “difficult terrain” and areas of 
“extensive landslide deposit” suggests, however, that there is a possibility (perhaps a likelihood) 
that creep or landslides could damage or destroy the poly pipes, causing brine to spill into streams 
and damage riparian life. The BLM fails to adequately analyze these risks; fails to impose any 
mitigation measures on the use of poly pipe; and fails to provide any alternative to the use of poly 
pipe (use of poly pipe is “common to all alternatives”). Thus, the DEIS does not provide enough 
information to aid a decisionmaker in deciding whether, or how, to alter the proposed action to 
lessen the environmental risk posed by transfer of produced water via poly pipe. 
 

The BLM also fails to provide any analysis of the risk of fracking on surface water, 
including on surface waters outside the Unit, such as the North Fork and irrigation canals serving 
agricultural uses of the North Fork Valley. The BLM recognizes that the project poses the risk of 
chemical contamination to surface water, and in particular that water quality may be degraded by 
spills or releases of “hydraulic oil and fuel used in heavy equipment, chemical additives used in 
well stimulation, or waste fluids stored in tanks or pits, transported by truck, or conveyed in 
pipelines.” See DEIS at 4-80. But the BLM undertakes no discussion or analysis of the 980 
products and 649 chemicals that energy companies inject into the ground – and can therefore be 
spilled and released into surface waters – in the process of extracting natural gas, many of which 
are harmful to human health. See The Endocrine Disruption Exchange. Undated. Chemicals In 
Natural Gas Operations: Health Effects Spreadsheet and Summary (Exhibit 105); see also U.S. 
CONGRESS, HOUSE OF REPRESENTATIVES, COMMITTEE ON ENERGY AND COMMERCE, Chemicals 
Used in Hydraulic Fracturing (April 2011), at 10 (noting the use of diesel fuel) (Exhibit 106).  
 

While BLM’s DEIS identifies numerous potential impacts to surface water quality – 
including impacts from sedimentation, salinity, and chemical contamination – the DEIS does not 
address the effect that these impacts may pose to the human environment. A catalog of impacts 
without analysis or quantification, along with a mere listing of uncertain mitigation measures, does 
not amount to the “hard look” that NEPA demands. See NRDC, 865 F.2d at 299. In order to ensure 
that surface water is protected from sedimentation, salinity, and chemical contamination, BLM 
should require mandatory baseline surface water sampling and ongoing monitoring. 

b) Groundwater 
 

The BLM fails altogether to address how fracking and reinjection of produced water will 
affect groundwater quality. See DEIS at 4-90. Rather, the BLM dodges this issue, claiming that 
fracking “is not expected to impact potable groundwater resources” and that impacts from 
reinjection of produced water are expected to be “minor” and reduced to “less than significant 
levels” through compliance with law. Id. Yet, this conclusion is contradicted by the BLM’s own 
findings. The BLM notes that brines with concentrations of up to 70,000 ppm TDS may be 
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generated in the fracking process. See DEIS at 4-84. Moreover, the BLM cites lab results that show 
that produced water from existing wells in the Unit contain “dissolved petroleum hydrocarbons, 
including the volatile constituents benzene, toluene, ethylbenzene, and xylenes, which are found in 
light crude oil.” See DEIS at 3-38. The EIS also notes that “[t]he constituents of the drilling fluid 
additives would be non-toxic, with the exception of fluids returned from the formation, which may 
contain petroleum hydrocarbons and heavy metals.” Id. (emphasis added). Despite BLM’s 
dismissive approach, health impacts from petroleum hydrocarbons and heavy metals are not 
“minor.” Indeed, as provided in the EA for this project:  

 
The potential hazardous contaminant, benzene, in produced water could occur in 
amounts higher than the statewide interim organic pollutant standards for ground 
water. When released directly to soils, the contaminants could leach into ground 
waters…. Because the present uses for the alluvial groundwater in the Unit includes 
domestic uses, potential exists for contamination of potable water. Potential health 
effects resulting from the ingestion (municipal water uses) of benzene … range 
from temporary nervous system disorders, immunity system depression, and anemia 
for short term exposures. Long-term exposures … could result in chromosome 
aberration and cancer.  
 
Toluene, ethylbenzene, and xylenes also occur in SG’s production water. 

 
EA at 108.  
 

BLM also denies that fracking fluid contains harmful chemicals. Although there is great 
secrecy around what actually exists in fracking fluid, as noted above, 980 products and 649 
chemicals have been identified as used in natural gas operations, many of which are harmful to 
human health. See TEDX (attached above as Exhibit 105); see also U.S. CONGRESS (attached 
above as Exhibit 106).  
 

Thus, produced water is brine contaminated with heavy metals, petroleum hydrocarbons, 
and additives. The BLM estimates 618 billion gallons of this dangerous stew will be generated by 
the project. See DEIS at 4-7. Groundwater contamination from fracking fluid or produced water 
can occur at a multitude of points in the fracking process, from drilling to transportation to storage. 
The risk of contamination is especially acute given the use of overland poly pipe to transport 
produced water, and the use of pits for storage of produced water, rather than the closed-loop 
drilling method that BLM recommends. See DEIS at 4-90. Additionally, spills have occurred 
recently in the Bull Mountain Unit, such as one that occurred in 2012 involving 6,636 gallons of 
produced water. Only about half of the spilled fluid was recovered. See DEIS 4-82.  
 

The EIS provides the feeble reassurances that “pits would be lined to prevent releases” and 
“drilling wastes would be properly disposed.” Id. The BLM must do more to address the potential 
momentous impacts to groundwater caused by leaks or spills of frack fluid or produced water. 

c) Water Quantity 
 

Vast quantities of water are needed for the project, during both the construction stage (for 
drilling and dust suppression) and, more significantly, at the production stage (for fracking). This is 
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particularly concerning given recent drought. Under the proposed alternative, BLM estimates that 
the fracking process alone will require a total of 2,370 acre-feet of water. DEIS at 4-88. This is the 
equivalent of nearly an hour and half of the average flow of the Colorado River, and is enough 
water to flood 237 football fields to the depth of 10 feet. Unlike other applications, this water must 
be permanently removed from the hydrologic cycle because it is mixed with chemicals. Dust 
suppression and drilling will require an additional 111 acre-feet of water. This combined water use 
will have a significant impact on both surface and groundwater, with associated effects on stream 
and fish health and human (including agricultural) use. These impacts should be considered 
together with the drought-inducing effects of climate change and the quality impacts posed by the 
project. The BLM fails to mention, much less analyze, these impacts. 
 

Instead, the BLM attempts to dismiss any potential impacts, for example by noting that 
“water requirements could be greatly reduced by implementing closed loop drilling methods, 
recycling fracturing water, or by using waterless hydraulic fracturing methods.” DEIS at 4-86; see 
also DEIS at 4-197. However, as noted throughout these comments, the mere mention of 
mitigation measures does not satisfy the BLM’s “hard look” requirement. Rather than providing 
empty reassurances in the form of possible measures that might be implemented, the DEIS must 
clearly set out the alternatives as they exist, and analyze the impacts posed by each of those 
alternatives. In this way, the decisionmaker may determine the need for mitigation, and evaluate 
alternatives based on their inclusion of mitigation. BLM must require—not just suggest or 
contemplate—meaningful mitigation measures, including closed-loop drilling, the use of only 
recycled water for drilling and fracking.  
 

The BLM also fails to address the disruption of natural surface and groundwater flow 
patterns caused by the project’s water use, an impact recognized in the EA. In the EA, the BLM 
noted that the significant drawdown of surface and groundwater quantities, necessary to “facilitate 
the natural gas recovery process,” may also have a deeper impact on the area’s hydrology, stating: 
“Construction activities may also disrupt natural surface and groundwater flow patterns. Altered 
flow patterns could disrupt natural surface and groundwater recharge/discharge patterns.” EA at 
128. In turn, these changes could have “adverse impacts on stream channel morphology, 
productivity of springs, riparian areas, and aquatic life.” Id. However, this impact, recognized in 
the EA, is entirely omitted in the DEIS. An EIS should provide more, not less, depth of analysis 
than an EA. 

9. Soil, vegetation, and geologic resources 
 

The BLM acknowledges several facts but does not appropriately interrelate them or 
consider them cumulatively. First, erosion will occur as a result of compaction from overland 
travel, land grading, and vegetation clearing for construction of well pads, roads, pipelines, and 
ancillary facilities. See DEIS at 4-69. Second, as described in detail above, the unit is located in an 
area of active erosion and unstable slopes. See DEIS at 3-51. Third, global climate change may 
lead to more extreme ranges in rainfall and runoff, thus encouraging erosion. See DEIS at 3-51. 
Fourth, under Alternatives B and C, six or four of the proposed pads, respectively, would be 
constructed on former landslide deposits. See DEIS at 4-98, 4-99. As discussed above, constructing 
pads on former landslide deposits threatens “rapid mass failure of the underlying surficial 
materials, particularly reactivation of existing landslide deposits, and potential for landslides 
originating from an upslope source to move across the site.” See DEIS at 4-98; see also DEIS at 4-
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93. As a result, tanks and pipelines could be damaged, resulting in releases and safety hazards. See 
DEIS at 4-93. Finally, the presence of deep waste injection wells (four new such wells under 
Alternative B) increases the risk of inducing strong earthquakes (“but the degree of increased risk 
cannot be easily predicted”). See id. In short, BLM must consider the total erosion picture, taking 
into account (1) the range of impacts from the project, including but not limited to compaction, 
surface-disturbance, and vegetation removal; (2) the threat of extreme weather posed by climate 
change; (3) the threat of injection-induced earthquakes; (4) the fact that the area is one of active 
erosion and unstable slopes; and (5) and SGI’s plan to build on sensitive soils and old landslide 
deposits.  
 

The BLM’s analysis of earthquake risk from injection wells is insufficient. The BLM 
recognizes that private drilling will increase the waste requiring disposal, requiring more fluid 
injection and potentially more injection wells, and that “the potential for inducing earthquakes 
would increase proportionally with the increase in disposal.” See DEIS at 4-99. But the BLM fails 
to include the “background” level of private development in its analysis of seismicity under 
Alternatives B and C. See DEIS at 4-99. In its “cumulative” section within geologic resources, the 
DEIS acknowledges that increased fluid injection of wastes generated on private lands is expected 
to result in “an incremental cumulative increase in the potential impacts,” but fails to provide the 
needed detail about the “incremental increase,” merely noting that the significance of any increase 
would depend on the “tectonic stress field” and “hidden faults,” which are not well known.   

 
The area in and around the Bull Mountain Unit includes “one of the most threatening and 

potentially dangerous landslides in Colorado.”115 Three landslides (the north, central, and south 
slides) remain active on the east side of Muddy Creek and Highway 133 on the southeast portion 
and to the south of the Bull Mountain Unit boundary. The potential for a significant accident along 
Highway 133 is considerable given the history and continuance of land movements in the area. In 
addition to the landslides, “[t]here is now a severe rockfall hazard from the steep rock cut slope on 
the west side of CO Hwy 133 as it traverses the Central Landslide area.” Id. In the DEIS, BLM 
gives cursory mention to the significant land movement event in the 1986 East Muddy Creek slide. 
See, e.g., DEIS at 4-93. However, BLM fails to analyze what a significant concern active land 
movements could cause along the transportation and access corridor to the Bull Mountain Unit of 
Highway 133. As the Colorado Geological Survey noted: 

 
There are also other reasons to believe that the South Landslide poses a greater 
potential threat than the Central Landslide did in 1986. It appears almost inevitable 
that this large landslide will, in the near future, break out at the toe and rapidly 
disrupt Muddy Creek and CO Hwy 133. Any flood releases from a landslide dam 
could affect the operation and safety of Paonia Reservoir, because the potential 
height of a landslide dam here could be much greater than it was for the Central 
Landslide in 1986. In addition, the South Landslide is below the confluence with 
West Muddy Creek and would impound the combined floodwaters from East 
Muddy Creek and West Muddy Creek. 
 

115 Rogers, William P. Colorado Geologic Survey. Critical Landslides in Colorado, A Year 2002 
Review and Priority List, Open File Report 03-16 (2005) at 17.  
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Id at 17.  
 
In addition to the North, Central, and South landslides mentioned above, the CGS map of 

critical landslides in Colorado identifies the entire area along Highway 133 from near Hotchkiss to 
above the Paonia Reservoir as a Tier One Landslide/Rockfall Area. See CGS 2005 Report at Map 
Plate 1 of 1 (“Extremely active landslides along entire corridor, severe rockfall hazard on west side 
of Paonia Reservoir. Landslides affect Colo. Hwy.133, D&RGW Railroad (now Union Pacific), 
mine and irrigation facilities of the valley.”). Indeed, in recent years significant rockfalls along 
Highway 133 have caused closure of the highway and required intervention by CDOT to clear the 
road. Most recently, in 2013, a “massive” slide closed Highway 133. “Seven or eight rocks ended 
up on the highway. The Colorado Department of Transportation says all together they measure 120 
feet long, 50 feet wide and 20 feet tall. The slide left a hole about two feet deep, 12 feet long and 
10 feet wide in the road.”116 In 2006, a rockfall occurred “directly across from the Paonia 
Reservoir dam” when about 1,000 tons of rock blocked Highway 133.117 In April 2007, a rockfall 
of approximately 2,000 cubic yards, “with the largest rock measuring 15 by 100 feet.”118  

 
In an area with such unstable lands, even a low risk of induced seismicity from wastewater 

injection and hydraulic fracturing could be significant enough to call into question the wisdom of 
proceeding with large-scale drilling operations such as those envisioned in Alternatives B and C. 
Further, land movements in the area—whether naturally occurring or induced directly or indirectly 
from drilling and fracking—could create other problems for development in the area. For instance, 
a rockfall may cause an accident with drilling or fracking related truck traffic on Highway 133, or 
block the highway and thus the primary access for emergency response personnel should an 
accident happen at a well site. The natural geology of the area makes it a worrisome place for the 
location of new gas wells and associated infrastructure.  

10. Cultural and paleontological resources. 
 

The BLM fails to evaluate the effect of the project on the known cultural and 
paleontological resources in the Unit. Instead, the BLM provides general information about what 
amounts to damage to cultural and paleontological resources, discusses how surface-disturbing 
activity like that undertaken by the project could damage cultural and paleontological resources, 
and promises that any impacts from this project will be addressed at the APD stage. See, e.g., DEIS 
at 4-143 (any surface-disturbing activity can damage, destroy, or displace cultural artifacts); DEIS 
at 4-148 (if high fossil-bearing formations crop out in the Unit, there is a high probability for 
impacting fossils); DEIS at 4-145 (impacts to cultural resources would be assessed on a case-by-

116 CBS4 Denver, Large Rock Slide Closes Highway 133 South of McClure Pass, May 6, 2013, 
http://denver.cbslocal.com/2013/05/06/large-rock-slide-closes-highway-133-south-of-mcclure-
pass/.  
 
117 Hwy 133 to Reopen Today. Aspen Times. April 25, 2006. 
http://www.aspentimes.com/article/20060425/NEWS/60425002.  
 
118 Rockslide Closes Hwy. 133. Aspen Times. April 18, 2007.  
http://www.aspentimes.com/article/20070419/NEWS/70418009.  
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case or APD-specific basis); DEIS at 4-148 (potential impacts would be addressed at the APD 
and/or POD stage). 
 

The BLM may not avoid its obligation to analyze environmental consequences that 
foreseeably arise from the MDP merely by saying that the consequences are unclear or will be 
analyzed later at the APD stage – where the agency will likely tier to this document without 
providing any additional analysis. See Kern, 284 F.3d at 1072. “‘[T]he purpose of an [EIS] is to 
evaluate the possibilities in light of current and contemplated plans and to produce an informed 
estimate of the environmental consequences. . . . Drafting an [EIS] necessarily involves some 
degree of forecasting.’” Id. (quoting City of Davis v. Coleman, 521 F.2d 661, 676 (9th Cir. 1975)). 
“If an agency were able to defer analysis discussion of environmental consequences in a 
[programmatic EIS], based on a promise to perform a comparable analysis in connection with later 
site-specific projects, no environmental consequences would ever need to be addressed in an EIS at 
the [programmatic level] of comparable consequences might arise, but on a smaller scale, from a 
later site-specific action proposed pursuant to the [programmatic project].” Id. Indeed, waiting to 
analyze “reasonably foreseeable” environmental impacts until a later stage is antithetical to 
NEPA’s basic charge to undertake analysis and integrate it into agency decision making as early as 
possible. See 40 C.F.R. 1501.2, 1502.5. In the 10th Circuit:  

 
[T]here is no bright line rule that site-specific analysis may wait until the APD 
stage. Instead, the inquiry is necessarily contextual. Looking to the standards set out 
by regulation and by statute, assessment of all “reasonably foreseeable” impacts 
must occur at the earliest practicable point, and must take place before an 
“irretrievable commitment of resources” is made. Each of these inquiries is tied to 
the existing environmental circumstances, not to the formalities of agency 
procedures. Thus, applying them necessarily requires a fact-specific inquiry. 

 
New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 717 (10th Cir. 2009) 
(emphasis added). 

 
Here, this EIS represents the last opportunity to assess effects of the project on areas that 

the BLM already knows to be high for cultural or paleontological sensitivity. The BLM also knows 
that this is an area that is rich with fossils. A map of the unit indicates that almost the entire unit is 
classified by the Potential Fossil Yield Classification System as “5”: very high occurrence that 
consistently and predictably produce fossils. See DEIS at 3-99. The Potential Fossil Yield 
Classification System classifies geologic units from 1 to 5 based on the abundance and significance 
of vertebrate fossils and their sensitivity to adverse impacts. PFYC 4 means high occurrence of 
significant fossils. PFYC 5 means very high occurrence that consistently and predictably produce 
fossils. The Unit contains the Upper Jurassic Morrison Formation, rated PFYC 4-5, the Middle 
Jurassic San Rafael Formation, rated PFYC 4-5, the Lower Triassic Chinle Formation, rated PFYC 
5, and the Pennsylvanian-Permian Cutler Formation, rated 3-4-5. See DEIS 3-97 to 3-98 (Table 3-
3). There are numerous known fossil resources in the project area, including dinosaurs, mammals, 
pterosaurs, lizards, amphibians, crocodiles, turtles, fish, invertebrates, Hadrodon, and plants. See 
id. Additionally, although only 1 percent of the Unit has been surveyed for cultural resources, the 
BLM knows that that 1 percent includes two “significant” resources: a historic ranch and a historic 
road.  
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That is, the agency knows where the high fossil-bearing formations are and where the 
significant ranch and road are. The agency also knows where pads are proposed to be constructed. 
The agency must evaluate impacts to the known or likely present resources based on this 
information. The BLM says that “at the programmatic level of analysis, it is not possible to identify 
and evaluate areas of higher paleontological sensitivity with respect to locations of proposed 
surface disturbance.” DEIS at 4-147. But this statement does not square with the reality that the 
BLM has already identified areas of higher paleontological sensitivity (those with high PFYC 
ratings) and also knows the locations of proposed surface disturbance.   

 
The DEIS fails to discuss the impact of the project on these known resources, opting 

instead to leave that analysis for later, even though such subsequent analysis is likely never to 
occur. This violates NEPA’s mandate to evaluate reasonably foreseeable effects at the earliest 
practicable moment. 

11. Wildlife species 
 

The DEIS for the Bull Mountain Unit MDP outlines impacts to wildlife, including the big 
game animals so prevalent in the North Fork and critical to the local hunting and recreation 
economies. However, the DEIS’s analysis of wildlife impacts is inadequate for several reasons. 
First, it fails to consider the importance of the Bull Mountain Unit to wildlife populations of the 
greater North Fork area. Second, the DEIS fails to include sufficient information on the direct and 
indirect impacts of the proposed alternatives on wildlife, and makes general conclusions that are 
unsupported by documented facts. Third, the cumulative impacts analysis in the DEIS fails to 
acknowledge and analyze numerous active and planned energy developments in the interconnected 
landscape of the Upper North Fork. For example, coal mine expansion into a nearby Inventoried 
Roadless Area is looming, tens of thousands of acres have been proposed for oil and gas leasing, 
and hundreds of wells are active, proposed or pending in Gunnison and Delta Counties. Fourth, the 
DEIS fails to adequately consider mitigation as a way of reducing the severity of adverse impacts 
to wildlife, and must require additional mitigation measures. These flaws necessitate a more robust 
analysis that gives an accurate picture of the numerous, sustained impacts that development of this 
magnitude will have on wildlife populations.  
 

NEPA requires that an EIS be “based on adequately compiled information, analyzed in a 
reasonable fashion. Only if such a document is forthcoming can the public be appropriately 
informed and have any confidence that the decision makers have in fact considered the relevant 
factors and not merely swept difficult problems under the rug.” Silva v. Lynn, 482 F.2d 1282, 1285 
(1st Cir. 1973). The Bull Mountain DEIS does not meet that standard.  

 
This is a critical failure because an EIS is intended to provide in-depth analysis of a 

proposal and its alternatives so it can enable the agency decision-maker in fully taking into account 
environmental considerations when making her decision. Federal case law amplifies the mandate 
that agencies must disclose the direct and indirect environmental effects a federal action will have 
on non-federal lands. See, e.g., City of Davis v. Coleman, 521 F.2d 631, 677-81 (9th Cir. 1975); 
Sierra Club v. Marsh, 769 F.2d 868, 877-89 (1st Cir. 1985); Mullin v. Skinner, 756 F. Supp. 904, 
920-22, (E.D. N.C. 1990).  Such impacts must be disclosed, particularly where facilitating private 
development may be the project's "reason for being." See Citizens Comm. Against Interstate Route 
675 v. Lewis, 542 F. Supp. 496, 562 (S.D. Ohio 1982). The EIS must analyze actual impacts and 
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specific mitigation measures before the Bull Mountain MDP can be approved. This DEIS does not 
adequately accomplish either requirement.  

 
As such, and given the importance of the Unit and surrounding environs to wildlife vitality, 

we ask that a more robust and NEPA-compliant analysis be undertaken. To be sufficient, this must 
include the consideration and analysis of applicable research on direct and indirect impacts to 
wildlife. Until then, the current ‘death by a thousand cuts’ experience of wildlife in the Unit will 
continue, and will continue to be sanctioned by BLM analysis that fails to consider the relevant 
interconnected development proposals in the Upper North Fork. An EIS that does not consider and 
address these related developments cannot be sustained.  
 

Proper NEPA analysis is required for legally sufficient analysis of the proposed projects 
and to avoid, minimize, and mitigate potential impacts to wildlife. The Upper North Fork 
landscape, including the lands in the Bull Mountain Unit and the Muddy Creek drainage, contains 
outstanding and critically important wildlife habitat. The underwhelming discussion of wildlife 
impacts in the DEIS posits conclusions that are unsupported by the evidence. Simply put, the size, 
density, and timeline of development in the Bull Mountain Unit would lead to unacceptably high 
and sustained negative impacts to wildlife species that utilize the lands within and adjacent to the 
Unit. This is not acknowledged in the DEIS because of an incomplete and inaccurate choice of 
supporting evidence, the agency’s failure to consider reasonable alternatives necessary to balance 
management of competing resource values such as wildlife, and BLM’s assumption that a skeletal 
set of untested mitigation measures will alleviate impacts. Development of 150 wells and 
associated roads, pipelines, and infrastructure would be detrimental to the overall health of 
northern Gunnison County’s wildlife populations, with repercussions for wildlife, habitat and 
hunting across a much wider landscape.  
 

Citizen Groups are not alone in voicing this concern. As early as 2009, Colorado Parks and 
Wildlife (formerly Colorado Division of Wildlife) submitted scoping comments for this project to 
BLM stressing trepidation: 
 

CDOW is concerned with the proposed density and extent of development in the 
Bull Mountain Unit as the area provides high quality habitat for a variety of species, 
and contains important wintering habitat for big game. As you are aware, the scale 
of the proposed development is unprecedented for this relatively pristine area. 
Impacts to wildlife, especially cumulative impacts, may be far reaching. We are 
concerned about the potential long-term displacement of big game from areas 
proposed for development, and how that might affect the overall carrying capacity 
of the adjacent habitat and long-term population trends for big game in the area. 
We are also concerned about the potential loss of remote and primitive hunting 
opportunities within and immediately adjacent to areas proposed for development. 
These issues should be thoroughly evaluated and disclosed in your NEPA 
document.119  

119 Letter from J. Wenum, Area Wildlife Manager, Colorado Parks & Wildlife, to Thane 
Stranathan, BLM, Bull Mountain Geographic Area Plan (Natural Gas Wells) Scoping Comments 
(Nov. 6, 2009) (emphasis added).  
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Colorado Parks and Wildlife, conservation organizations, hunters, and the public acknowledge the 
fundamental importance of the Bull Mountain Unit, and the proposal’s unprecedented scale of 
development. Yet the DEIS does not adequately respond to red flags raised by CPW and others, 
despite ample notice and opportunity to do so. 
 

Of particular concern are impacts to mule deer, elk, Canada lynx, Yellow-billed Cuckoo, 
bald eagle, and greenback cutthroat trout. The ecological integrity of the Upper North Fork 
landscape remains superlatively important to these species. Build-out of the Unit as chaperoned by 
the DEIS, coupled with the impacts of immediately surrounding energy development proposals, 
threaten this interconnected landscape and its wildlife.  

(1) Elk and Mule Deer 
 
The Bull Mountain Unit contains outstanding and important elk habitat. CPW maps the 

entire Unit as Winter Range; lower elevations of the Unit are also considered Severe Winter Range 
totaling approximately 5,000 acres, and Winter Concentration Areas total nearly 12,000 acres 
within the Unit. DEIS at 3-64. GIS mapping performed by Rocky Mountain Wild shows that the 
Unit is located in the geographic heart of Elk Severe Winter Range and Concentration Area.120 
 

Elk are highly susceptible to disturbance on winter ranges, and this project will likely cause 
elk to abandon substantial portions of their traditional winter range. Based on a road density 
analysis chosen by BLM, Alternative B would result in 592 acres of short-term disturbance and 
214 acres of long-term disturbance. Furthermore, Alternative B would lead to road densities 
greater than 0.5 miles/square mile on 18,500 acres in the Unit, or approximately 94 percent of the 
Bull Mountain Unit. DEIS at 4-116. As will be discussed below, this will likely have serious, long-
term consequences for big game health and use of the area. For example, scientists have 
determined that in areas with limited cover, elk habitat is completely lost at a road density of only 
0.8 miles of road per square mile.121  A study on elk habitat effectiveness in north-central 
Wyoming found that few elk used areas with road densities higher than 0.5 miles per square 
mile.122 Under the Proposed Alternative, 5,170 acres of the Unit would be affected by more than 
four miles of linear road per square mile. The impacts to elk and mule deer from this new, roaded 
landscape would likely be extreme.  

 
Mule deer numbers are declining across Colorado and the West.123 This pattern of decline 

120 Rocky Mountain Wild, Proposed Bull Mountain Master Development Plan Deer/Elk Impacts 
(Apr. 9, 2015). 
 
121 Chris Weller et al., Fragmenting Our Lands: The Ecological Footprint From Oil And Gas 
Development (Sept. 2002) at 28 (emphasis added) (attached as Exhibit 107). 
 
122 Id. at 16. 
 
123 See Scott Willoughby, With Colorado’s Mule Deer Population Declining, Wildlife Officials 
Seek Help, THE DENVER POST, Aug. 13, 2014 available at 
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is also being experienced by mule deer in the Bull Mountain Unit and surrounding lands. 
Summarizing current conditions within the Unit, the DEIS states that “[a]t this time, mule deer 
continue to pass through the greater area but are likely modifying movement patterns around some 
of the more active wells and roads to avoid human activities and traffic.” DEIS at 3-62. Mule deer 
in D-51 have declined to at or below the population objective of 12,500 deer, possibly due to such 
factors as limited winter range habitat availability and human development on transition and winter 
ranges. DEIS at 3-66. Even with the relatively low level of current development in the area 
compared to proposed activities, mule deer are being negatively affected by the oil and gas 
industry and associated loss of habitat.  
 

The importance of the Bull Mountain Unit to mule deer cannot be discounted. “Deer use of 
the Unit occurs throughout the summer months, and the entire Unit is shown as Mule Deer 
Summer Range by CPW Natural Diversity Information Source mapping. CPW maps 
approximately 4,616 acres of mule deer Winter Range, 196 acres of mule deer Severe Winter 
Range, and 207 acres of mule deer Winter Concentration Areas within the Unit. DEIS at 3-62. The 
403 acres of severe winter range/winter concentration area are of critical importance for mule deer 
management. Crucial winter range is where deer survive the harshest winters, and mule deer are 
negatively affected by the development and degradation of crucial winter range. It is a place that 
assures survival of a population, not a place where deer typically spend the most time.124 Oil and 
gas development within and adjacent to such important mule deer habitat, in conjunction with 
weak and unanalyzed mitigation measures in the DEIS, foreshadows serious impacts for this iconic 
and economically valuable species. 

 
DEIS fails to account for the direct, indirect, and cumulative impacts the proposal would 

have on elk and mule deer.  For example, the DEIS states that: “The reduction in habitats . . . under 
Alternative B, and habitat quality, described in the road density analysis above, would likely result 
in increased impacts on mule deer and elk fitness in individuals and would lower mule deer and elk 
densities in the Unit during the winter months compared to Alternative A.” DEIS at 4-117. 
Although this statement acknowledges the probability of reduced density during the winter months, 
it entirely fails to acknowledge the likely year-round, long-term impacts of the proposal.  

 
BLM’s failure to consider the year-round and long term impacts of the proposal is a 

significant failure because Alternatives B and C would entail an amount of natural gas 
development unprecedented in Gunnison or Delta County. Alternative B would result in 592 acres 
of short-term disturbance and 214 acres of long-term disturbance (based on BLM methodology). 
Under Alternative C, proposed well pads, roads, pipelines and other supporting infrastructure 
would result in the short-term disturbance of over 441 acres in the Unit; in the long-term, 126 acres 
would be disturbed. DEIS at 4-116. This is not a small footprint, even based on the metrics applied 

http://www.denverpost.com/outdoors/ci_26326126/colorado-hunt-mule-deer-population-declining-
wildlife-officials-dow; Bruce Finley, Deer Declining Across Colorado and West, THE DENVER 
POST, July 14, 2014 available at http://www.denverpost.com/environment/ci_26143275/deer-
declining-across-colorado-and-west.  
 
124 Theodore Roosevelt Conservation Partnership, Mule deer and energy: federal policy and 
planning in the greater green river basin (Apr. 2011) at 28 (attached as Exhibit 108). 
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by BLM. 
 
Although BLM focuses on route density as a means to characterize habitat quality and 

describe and assess impacts within the Unit, its analysis fails accurately account for the impacts the 
proposed densities would have. Notably, under Alternative B, impacts on terrestrial wildlife 
species where road densities are greater than 0.5 road miles per square mile would be most 
pronounced on 18,500 acres, leading to a direct loss of habitat and habitat fragmentation. DEIS at 
4-116. Road development under Alternative C would result in 15,370 acres where road densities 
are greater than 0.5 road mile per square mile. DEIS at 4-119. Under both Alternatives A and B 
over three-fourths of the Unit’s landscape would be negatively impacted using a route density 
barometer of 0.5 road miles or greater per square mile. This has the potential to effectively render 
three quarters of the Unit as severely compromised and/or non-habitat.  

 
Roads are one of the most pervasive impacts of human development on natural landscapes. 

Their greatest impact, by far, lies in the indirect effects of habitat fragmentation and avoidance by 
wildlife. An extensive literature review was conducted by Rowland in 2005 concerning elk 
avoidance of roads.125 Numerous studies document that elk avoid roads and do not use habitat 
adjacent to roads to its full potential. For example, when road densities are as low as one mile per 
square mile, elk habitat effectiveness is reduced by 25 percent.126 In another literature review 
prepared in 2008, Hebblewhite referenced almost 200 resources relating to this topic. In eight 
studies that measured the distance of ungulate avoidance from roads, the average “zone” of 
influence extended approximately 1000 meters from roads and wells.127 In another study, human 
access facilitated by road development indirectly resulted in a 43 to 50 percent loss of high-use elk 
habitat in Wyoming.128 For example, in the sage-steppe ecosystem of Wyoming’s Jack Marrow 
Hills, elk avoided roads the most during summer months, strongly selecting habitats greater than 
2,000 meters from these features. In addition, elk in the study continued to show avoidance of 
wellsites long after the construction phase had been completed.129 In a major volume reviewing elk 
ecology and management, Lyon and Christensen state: “Access — mainly that facilitated by roads 
— is perhaps the single most significant modifier of elk habitat and a factor that will remain central 

125 Mary M. Rowland et al., Effects of Roads on Elk: Implications for Management in Forested 
Ecosystems (2005) (attached as Exhibit 109). 
 
126 Chris Weller et al., Fragmenting Our Lands: The Ecological Footprint From Oil And Gas 
Development (Sept. 2002) at 16 (emphasis added) (attached as Exhibit 107). 
 
127 Mark Hebblewhite, A Literature Review of the Effects of Energy Development on Ungulates: 
Implications for Central and Eastern Montana (Prepared for Montana Fish, Wildlife and Parks) at 
85 (2008) (attached as Exhibit 110). 
 
128 Clay B. Buchanan et al., Seasonal Resource Selection and Distributional Response by Elk to 
Development of a Natural Gas Field, 67 RANGELAND ECOLOGY AND MGMT. 369, 377 (2014) 
(attached as Exhibit 111). 
 
129 Hebblewhite at 23 (attached above as Exhibit 110).  
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to elk management on public and private lands. It is possible that in areas with no cover, road 
densities less than one mile per square mile may eliminate effective habitat.130 These studies 
indicate that the Unit’s ability to remain elk habitat would be significantly compromised, yet the 
DEIS failed to take the necessary hard look to determine direct, indirect, and cumulative impacts to 
the local population.  
 

Specifically, the DEIS underestimates the direct and indirect surface disturbance associated 
with well pad and infrastructure development. For example, the Wyoming Game and Fish 
Department (WGFD) calculated that there is a 29-acre area of reduced habitat effectiveness around 
each drill pad.131 A single well pad typically disturbs 3 to 4 acres of habitat; but the direct and 
indirect footprint is much larger. Alternative B proposes 36 new well pads in the Unit, effectively 
reducing habitat effectiveness on 1,044 acres according to the study, just from well pads. This is 
substantially more than the total development footprint calculated by BLM (592 acres of short-
term disturbance and 214 acres of long-term disturbance). Alternative C proposes one less pad than 
Alternative B, for a similar loss of habitat. Roads, pads and infrastructure within and surrounding 
the Unit’s elk winter range and winter concentration areas will severely impact the population of 
the Upper North Fork.  
 

For mule deer in particular there are two potential concerns with the avoidance of well 
pads. First, the avoidance or lower probability of use of areas near wells creates indirect habitat 
losses of winter range that are substantially larger in size than the direct habitat losses incurred 
when native vegetation is removed during construction of the well pad. Habitat losses, whether 
direct or indirect, have the potential to reduce carrying capacity of the range and result in 
population-level effects. Second, if deer do not respond by vacating winter ranges, distribution 
shifts will result in increased density in remaining portions of the winter range, exposing the 
population to greater risks of density-dependent effects.132 Lower predicted probabilities of use 
within 2.7 to 3.7 km of well pads suggested indirect habitat losses may be substantially larger than 
direct habitat losses.133 Following three years of gas development in western Wyoming, 41 percent 
of areas classified as high deer use prior to development changed to medium-low or low-use areas. 
This change in distribution occurred with only two percent direct habitat loss. Relatively small 
amounts of direct habitat loss can affect winter distribution patterns of mule deer and the effects of 
direct habitat loss may be long term for species like mule deer that rely on native shrubs (i.e., 

130 Janice L. Thomson et al., Wildlife at a Crossroads: Energy Development in Western Wyoming, 
Effects of Roads on Habitat in the Upper Green River Valley (Feb. 2005) at 18 (attached as Exhibit 
112). 
 
131 Id. at 17. 
 
132 Hall Sawyer et al., Winter Habitat Selection of Mule Deer Before and During Development of a 
Natural Gas Field 70 J. OF WILDLIFE MGMT. 396, 402 (2006) (attached as Exhibit 113). 
 
133 Id. at 396. 
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sagebrush) because reclamation of native shrubs in arid environments is difficult.134 
 

A series of studies on the Pinedale Anticline in western Wyoming show that drilling and 
production of natural gas on crucial winter range significantly affect mule deer, with dramatic 
decreases in wintering populations within the developed area. In 2007, Sawyer et al. published a 
report on 8 years of research that attributed 27 percent of the decline in mule deer on the Pinedale 
Anticline to energy development.135 Over the course of the Pinedale study, areas that were 
classified as high quality habitat before development changed to low quality, and vice-versa, 
showing that mule deer shifted habitats away from favored high-quality habitats because of energy 
development.136 Based on the annual estimates, mule deer abundance was 56 percent lower in 2010 
compared to 2001. The 12-year (2001-2012) trend in mule deer abundance on the Mesa was 
negative and indicates an overall decline of 42 percent. This decline was concurrent with 
documented behavioral changes of mule deer avoiding well pads.137  At the very least, such 
impacts to wildlife populations elsewhere make it foreseeable that local populations will be 
similarly effected; underscoring the present insufficiency in BLM’s analysis in this DEIS. 

 
Conclusions in the DEIS as to impacts are fraught with general, conditional statements. For 

example: “Species could avoid developed areas over the long-term, or they could adapt and 
recolonize sites after construction. Seasonal closures of ROWs, if implemented in critical limiting 
habitats, could reduce impacts on targeted wildlife species and limit the effects of habitat 
fragmentation.” DEIS at 4-109 (emphasis added). While it is relatively easy to quantify the direct 
habitat losses that would result from conversion of native vegetation to infrastructure, it is more 
difficult to document indirect habitat losses. Nonetheless, because indirect impacts may affect a 
substantially larger area than direct impacts, there is a need for BLM to better understand how 
natural gas development may lead to indirect habitat loss to ensure informed land-use decisions are 
made, reasonable and effective mitigation measures are identified, and appropriate monitoring 
programs are implemented.138 Reducing indirect impacts may be a key component to maintaining 
elk and mule deer populations in the North Fork Valley.  
 

The DEIS states: “At this time, the level of natural gas development in the Unit is not 
considered to be major, and while there is likely some change in mule deer behavior in the area 
around producing wells and some of the more heavily used roads, detectable impacts on deer 
population levels in the area are unlikely.” DEIS at 4-112. But the document also acknowledges 

134 Hall Sawyer, Final Report for the Atlantic Rim Mule Deer Study (Apr. 2007) at 25 (attached as 
Exhibit 114). 
 
135 Sawyer et al. at 396-403 (attached above as Exhibit 113). 
 
136 Hebblewhite at 51-52 (attached above as Exhibit 110).  
 
137 Hall Sawyer & Ryan Nielson, Mule Deer Monitoring in the Pinedale Anticline Project Area, 
2013 Annual Report Update (Aug. 2013) at 9 (attached as Exhibit 116). 
 
138 Hall Sawyer et al., Sublette mule seer study (phase II): final report 2007 3-1 (2009) (attached as 
Exhibit 120). 
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that mule deer are already “likely modifying movement patterns around some of the more active 
wells and roads to avoid human activities and traffic.” DEIS at 3-62. Even with the relatively 
limited development current in the area, wildlife are being impacted. Development at the level 
anticipated in the DEIS, coupled with impacts from related energy projects in the Upper North 
Fork, could be overwhelming for mule deer, elk and other game species. The DEIS fails to take a 
hard look at such impacts to these wildlife populations, and fails to sufficiently describe or explain 
how mitigation measures are to avoid such impacts.  

(2) Canada Lynx  
 

While lynx habitat is negligible within the Bull Mountain Unit, BLM discounts the 
potential and importance of the Unit to lynx as a source of alternate prey and, arguably more 
significantly, as a movement corridor between more suitable surrounding habitats. The Unit is 
surrounded by a larger, connected landscape of suitable lynx habitat, Lynx Analysis Units 
(“LAUs”) and Lynx Linkage Areas (“LLAs”). High elevation sagebrush and mountain shrub 
communities, as found in and around the Bull Mountain Unit, when adjacent to or intermixed with 
forested communities afford potentially important alternative prey resources and habitat 
connectivity. The Bull Mountain Unit is dominated by sagebrush, and studies show that lynx use 
shrub-steppe habitat, especially where it is near primary habitat or when prey populations are 
high.139 In addition, connectivity of lynx habitat has been identified as an important consideration 
for the southern Rockies, because of the extreme topographic relief juxtaposed with human 
developments such as highways and residential communities.140  Nonetheless, the DEIS does not 
analyze the effect that the proposed development may have on lynx because it ignores the potential 
importance of the Unit as a movement corridor for lynx, and instead focuses solely on the heavy 
traffic volume on Highway 133. Accordingly, BLM’s statement that “development may affect but 
is not likely to adversely affect,” DEIS at 2-71, is hampered by an incomplete consideration of 
impacts.  
 

This is a fatal error given the significance of this linkage area to Canada Lynx. The Ragged 
Mountain LAU overlaps a small portion of the 27,034-acre McClure Pass Lynx Linkage Area at 
the northern end of the LAU, linking the Huntsman Ridge area with habitats in the Crystal West, 
Crystal East, and Huntsman Mountain LAU on the White River and Grand Mesa Uncompahgre 
and Gunnison National Forests. The McClure Pass linkage area near the Bull Mountain Unit is 
bisected by Highway 133, which is the primary route for access to the Unit. The McClure Pass 
linkage area is vitally significant because it “connects a large area of central Colorado mountains 
with the Grand Mesa.”141  

139 Bill Ruediger et al., Canada Lynx Conservation Assessment and Strategy (Jan. 2000) (emphasis 
added) (attached as Exhibit 121). 
 
140 InterAgency Lynx Biology Team, Canada Lynx Conservation Assessment and Strategy 3rd 
Edition, Forest Service Publication R1-13-19, 54 (2013) (attached as Exhibit 122). 
 
141 USDA Forest Service, Southern Rockies Lynx Management Direction Final Environmental 
Impact Statement Volume I C-5 (Oct. 2008) (attached as Exhibit 123). 
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Thus, although BLM recognizes that highways pose a risk of direct mortality to lynx,142 it 

does not acknowledge or account for the collective indirect and cumulative impacts that the Bull 
Mountain MDP may have on lynx. The DEIS states that “increased traffic over McClure Pass is 
not expected to impact lynx populations or their habitat due to a general lack of suitable habitat. 
Therefore, actions proposed under Alternative B ‘may affect but is not likely to adversely affect” 
lynx populations.’” DEIS at 4-135. This dubious conclusion does not account for impacts to lynx 
that can occur outside of increased truck traffic. For example, the development of associated roads, 
power-lines, and pipelines to facilitate exploration and development could also result in impacts to 
lynx. As discussed earlier, the DEIS also fails to acknowledge the Unit’s potential to facilitate lynx 
movement between more suitable blocks of habitat. 

One way to cure this insufficient analysis is for BLM to comply with the recommendations 
made in the Lynx Conservation Assessment and Strategy (“LCAS”). The LCAS recommends 
Federal land management agencies to take certain actions at the programmatic planning stage to 
ensure the viability of lynx.  These include:  

 
• Map oil and gas production and transmission facilities, mining activities and facilities, 

dams, and agricultural lands on public lands and adjacent private lands, in order to assess 
cumulative effects;  

• Develop and implement a plan to protect key linkage areas on federal lands from activities 
that would create barriers to movement;  

• Barriers could result from an accumulation of incremental projects, as opposed to any one 
project; and  

• Evaluate the potential importance of shrub-steppe habitats in providing landscape 
connectivity between blocks of lynx habitat.”143  

 
 BLM has the opportunity and, indeed, responsibility at this analysis stage to adhere to these 
recommendations. Future APDs and other proposals in the Unit would be tiered to the EIS, so it is 
critical that the requisite analysis be undertaken now. This is also important given the anticipated 
impacts of climate change on lynx.144 Given that the location of the Bull Mountain Unit bisects 
large areas of suitable lynx habitat and could serve as a linkage area, it is imperative that BLM 
look at additional impacts to the species, not just the single metric of traffic volume.  

 

(3) Yellow-billed Cuckoo  
 

The Yellow-billed Cuckoo (Coccyzus americanus), are a recently listed federally 
threatened species whose presence is documented in Gunnison and Delta Counties. Indeed it has 
historical and present occurrence in Gunnison and Delta Counties. Nonetheless, the DEIS fails to 

142 InterAgency Lynx Biology Team (attached above as Exhibit 122). 
 
143 Ruediger et al. at 88 (emphasis added) (attached above as Exhibit 121). 
 
144 See InterAgency Lynx Biology Team (attached above as Exhibit 122). 
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contain any discussion or analysis of the Yellow-billed Cuckoo, its habitat, or the effects that the 
Bull Mountain Unit MDP and cumulative impacts could have on the species. Instead of the 
required NEPA analysis for this species, BLM unequivocally states that there is no potential for 
and/or occurrence of Yellow-billed Cuckoo in the Bull Mountain Unit despite documented 
breeding of this very rare bird immediately downstream from the Unit. DEIS at 3-78. The Rocky 
Mountain Bird Observatory notes: “Cuckoos were regularly detected as recently as the mid-1980s 
along the Uncompahgre and Gunnison Rivers near Delta.”145 Further evidence documents that 
importance of habitat in the North Fork drainage: 

 
[C]onsistent cuckoo observations in the past decade have been recorded at only two 
locations within the range of the . . . Yellow-billed Cuckoo in Colorado . . . . At the 
second location, in the North Fork of the Gunnison River valley near the towns of 
Hotchkiss and Paonia . . . , cuckoos have been detected annually since 2003. In 
2008, during RMBO nest-searching efforts, breeding was confirmed near Hotchkiss. 
This represents all known Yellow-billed Cuckoo observations for western Colorado 
since 2000.146   
 
In 2011, cuckoos were detected during broadcast-point count surveys at two 
locations near Hotchkiss (Delta County) and one location near Grand Junction 
(Mesa County). One pair of Yellow-billed Cuckoos was reported near the North 
Fork of the Gunnison River at Hotchkiss throughout the summer . . . . These 
observations most likely indicate at least two breeding pair in the Hotchkiss area. 
Breeding was confirmed at the Old Hotchkiss Water Treatment Plant on 12 August 
when an adult cuckoo was seen carrying food.147   
 
The North Fork Valley provides designated critical habitat for this species,148 and there is a 

distinct possibility that not all habitat has been mapped. In designating critical habitat, scientists 
stressed that not all potential habitat in Western Colorado had been evaluated: “There are several 
drainages that have potential to host small populations and provide important habitat for migrating 
WYBC in western Colorado where critical habitat is not currently designated. Surveys that have 
been conducted for WYBC covered a low percentage of the available riparian habitat in western 
Colorado it is very possible that undiscovered populations could exist.”149 

145 Jason Beason, 2011 Yellow-billed Cuckoo Surveys in Western Colorado 1 (Jan. 2012) at 1 
(attached as Exhibit 124). 
 
146 Id. at 2 (emphasis added). 
 
147 Id. at 5. 
 
148 See U.S. Fish & Wildlife Serv., Yellow Billed Cuckoo Critical Habitat Unit 56: CO-3 North 
Fork Gunnison River, Delta County, CO (June 2014). 
 
149 Jason Beason, Review of selected Critical Habitat for Western Yellow-billed Cuckoo in Western 
Colorado, 79 Fed. Reg. 158 (August, 15 2014). 
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In western Colorado, Yellow-billed Cuckoos have historically occupied extensive Fremont 

cottonwood (Populus deltoides) and narrowleaf cottonwood (Populus angustifolia) riparian forests. 
During surveys in 2008 in western Colorado, cuckoos were located in riparian areas with Fremont 
and narrowleaf cottonwood-dominated overstory and a dense understory containing both native 
and exotic shrub species.150 The primary factor affecting the reproductive success of western 
yellow-billed cuckoos is the availability and quality of riparian woodland habitat.151 Loss and 
degradation of riparian habitats have been widespread in the West and in North America in 
general.152  

 
This species presence in the UFO planning area is acknowledged and this is only 

compounded by the fact that the species’ ideal breeding habitat is present in the proposed project 
area: “Within the broad category of riparian vegetation are many distinct, interwoven plant 
communities. Among the most widespread are communities dominated by narrowleaf cottonwood 
. . ..” DEIS at 3-55. Regardless, there is no discussion of the bird in the DEIS except for conclusory 
statement that there is no occurrence or presence of cuckoos within the proposed project area.  

 
Because there are nearby documented populations and suitable breeding habitat, the DEIS 

must take a “hard look” at the impacts to this species. This analysis needs to account for impacts 
such as disturbance, habitat degradation, pesticide use, and predators, as all can affect Cuckoos and 
are impacts that can be exacerbated by oil and gas development, such as that proposed for the Bull 
Mountain Unit.153 Pesticide application is particularly noted as a problem for yellow-billed 
cuckoos.154 Conservation measures that may help to slow the decline in abundance of yellow-billed 
cuckoos include restricting the use of pesticides in and near riparian woodlands.155 In the western 
portion of the range, loss and/or degradation of breeding habitat is the factor most often cited as 
driving the declines in yellow-billed cuckoos. Aside from simply reducing the available amount of 
suitable breeding habitat, degradation of riparian habitats may lead to a number of other negative 
effects: a reduction in the local food supply, an increase in predation at nests, and a lack of suitable 
dispersal areas for adult and juvenile cuckoos.156 Given the bird was recently listed, it seems 

150 Jason Beason, at 2 (attached above as Exhibit 124). 
 
151 David Wiggins, Yellow-billed Cuckoo (Coccyzus americanus): a Technical Conservation 
Assessment (Mar. 2005) at 25 (attached as Exhibit 125). 
 
152 Id. 
 
153 See Bureau of Reclamation, Lower Colorado River Multi-Species Conservation Program, 
Species Accounts for the Lower Colorado River Multi-Species Conservation Program (Sept. 2008) 
(attached as Exhibit 126). 
 
154 See David Wiggins (attached above as Exhibit 125). 
 
155 Id. at 3. 
 
156 See David Wiggins at 22 (attached above as Exhibit 125). 
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evident that pesticide use is already threatening its survival in the Valley. Increased pesticide use as 
part of this proposed action stands to further reduce habitat, compounding impacts on this bird. 
BLM’s failure to consider this species and the direct, indirect, and cumulative impacts the proposal 
may have must be rectified in the DEIS.  

 
Simply because most of the Bull Mountain Unit is privately owned does not obviate BLM 

from its duty to consider the direct, indirect, and cumulative impacts to the species. 40 C.F.R. § 
1508.7; Custer County Action Ass’n v. Garvey, 256 F.3d 1024, 1035 (10th Cir. 2001); New Mexico 
ex rel Richardson, 565 F.3d 683, 713, n 36 (10th Cir.2009) (“Of course, effects must be considered 
cumulatively, and impacts that are insignificant standing alone continue to require analysis if they 
are significant when combined with other impacts.  40 C.F.R. § 1508.25(a)(2).”).   A large 
percentage of the prime riparian habitat in western Colorado is privately owned because of the 
desirable resources that are available along rivers. Therefore, obtaining access to riparian stretches 
requires permission from private landowners and this can result in a lack of information for 
locations with suitable habitat when permission is denied.157 BLM must address this shortfall in the 
DEIS. 

(4) Bald Eagle 
 
Bald eagle winter forage areas and winter range are mapped on approximately 2,976 acres of the 
Unit. DEIS at 3-83. Actions proposed under Alternative B would result in 134 acres of short term 
surface impacts on mapped bald eagle winter range and winter forage areas in the Unit, while in 
the long-term, Alternative B would impact 47 acres of these habitats. DEIS at 4-135. Actions 
proposed under Alternative C would result in 98 acres of short-term surface impacts on mapped 
bald eagle winter range and winter forage areas, with a long-term impact of 28 acres. DEIS at 4-
137. Despite almost 3,000 acres of the Unit being mapped as winter forage and range area, the 
DEIS undertakes no analysis of impacts to this sensitive species. BLM makes the repetitive 
statement that developments “may affect, but are not likely to adversely affect” the birds. DEIS at 
4-135; DEIS at 4-137. However, BLM has not proven that the generic stipulations requiring 
nesting surveys from April 15 to July 15 and avoiding surface disturbing activities near occupied 
nests would have any ameliorative effect on bald eagles.  

(5) Greenback Cutthroat Trout 
 

The DEIS dismisses impacts to the trout by stating that “there would be no activities within 
the Henderson or Roberts Creek drainages. As a result, oil and gas development in the Unit would 
have ‘no effect’ on the greenback cutthroat trout lineage fish.” DEIS at 4-135. Yet, Alt B proposes 
roads directly adjacent to cutthroat trout habitat.158 BLM’s statement in the DEIS regarding 
cutthroat trout ignores other direct, indirect, and cumulative impacts from development.  

 
157 Jason Beason, at 2 (attached above as Exhibit 124). 
 
158 Rocky Mountain Wild, Proposed Bull Mountain Master Development Plan Bald 
Eagles/Cutthroat Trout/Canada Lynx/Wild Turkey Impacts (Apr. 9, 2015) (attached as Exhibit 
127).  
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Oil and gas developments affect aquatic ecosystems. The overall health of an aquatic 

habitat derives from the condition of the entire watershed including the uplands, riparian corridor 
and the stream channel.159 The decline of native trout is caused primarily by habitat damage (much 
of it associated with roads, dust, and sedimentation), and the effects of introduced, non-native fish. 
Roads are a significant cause of trout habitat damage and water quality degradation. In streams 
where cutthroat share habitat with other non-native salmonids, any habitat degradation is likely to 
shift the balance to dominance by non-native salmonids.160 Once non-native trout displace native 
trout, the situation is almost impossible to reverse.161  

 
Roads have many other indirect impacts detrimental to native trout. For example, they 

provide increased access for overfishing, increased livestock damage to streams, and for stocking 
of non-native fish; they also provide pathways for pathogens like whirling disease and an increased 
likelihood of toxic spills.162 

 
In addition to roads development facilitated by oil and gas expansion, lack of connectivity 

to other populations renders greenback cutthroat trout vulnerable in the short term to extirpation 
from natural disturbances such as fire, post-fire debris torrents, or floods and in the long term to 
loss of genetic variability and the potential for evolving in response to changing environmental 
conditions.163 This lack of connectivity also contributes to the greatest future threat to the 
persistence of this subspecies—climate change—because model projections suggest some suitable 
habitats may shift to higher elevations and precipitation patterns imply there may be large declines 
in late summer flows.164 

 
Greenback cutthroat trout occupy only 0.7 percent of their former range.165 Therefore, the 

predicted truncation of suitable habitat for cutthroat trout in streams and rivers owing to climate 
warming, changes in precipitation, and shifts in disturbance regimes must be incorporated into 

159 WY Game and Fish Dep’t, Recommendations for Development of Oil and Gas Resources 
Within Important Wildlife Habitats (Apr. 2010) at 11 (attached as Exhibit 128). 
 
160 Western Native Trout Campaign, Imperiled Western Trout and the Importance of Roadless 
Areas (Nov. 2001) at 12 (attached as Exhibit 129). 
 
161 Id. 
 
162 Id. at 13. 
 
163 Michael K. Young, Greenback Cutthroat Trout: a Technical Conservation Assessment (Feb. 
2009) at 3 (attached as Exhibit 130). 
164 Id. 
 
165 Western Native Trout Campaign at 3. 
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management strategies to maximize their effectiveness.166 BLM’s narrow-sighted look at impacts 
to greenback trout must be expanded to incorporate the real range of possible impacts associated 
with this proposal.  
 

b) BLM Has Failed to Sufficiently Analyze the Cumulative Impacts to 
Wildlife 

 
In the Bull Mountain DEIS, BLM has completely failed to consider and analyze impacts to 

wildlife from nearby proposed energy development and mining operations, as discussed above. 
The Bull Mountain MDP must be considered within the context of energy development actions in 
the North Fork Valley. The Bull Mountain Unit is part of a landscape that is ripe with past, present 
and reasonably foreseeable future projects whose impacts on wildlife in conjunction with the MDP 
have not been analyzed by the agency. Many of the projects in the area will likely use shared 
infrastructure to deliver natural gas to local and national markets, including use of the Bull 
Mountain Pipeline and the Ragged Mountain Pipeline. It is also likely that other infrastructure, 
such as roads, power-lines and gathering systems, may be shared. Projects that must be considered 
in the agency’s cumulative impacts analysis for wildlife species is discussed supra at I.B; see also 
40 C.F.R. §§ 1508.25(a)(1), (2).  
 

Cumulative impacts analysis should encompass, at a minimum, the following:  
 
• Bull Mountain MDP; 
• 67 active oil and gas wells in Gunnison and Delta Counties; 
• Petrox’s 50-well proposal at Pilot Knob; 
• Fram’s 108-well proposal; 
• Spadafora Waste Disposal Pits;  
• 16-well development in the North Fork/Muddy Creek Planning Unit (CO-150-2008-35-

EA); 
• August 2012 Oil and Gas Lease Sale (DOI-BLM-CO-S050-2012-0009 EA);  
• Six APDs from GE and SG (3160 (CO-S05) 2015-029EA); 
• Three active underground coal mines and proposed coal mine expansion into the Sunset 

Roadless Area;  
• All other past, present, and foreseeable actions, including oil and gas development in the 

area. This must be analyzed regardless of agency (Federal or non-Federal) or person 
undertaking such action(s).  

 
BLM fails to analyze the cumulative impacts of these actions on wildlife, devoting only two 

short paragraphs to the topic. DEIS at 4-122. Vague and general statements – including: “Many 
past and present actions and current conditions within the cumulative impact analysis area have 
affected and would likely continue to affect fish and wildlife species”– are not followed up with 
necessary analysis and fail to satisfy the agency’s NEPA obligations. DEIS at 4-122. Despite the 

166 James Roberts et al., Consequences of Climate Change for Mountain Lakes and Native 
Cutthroat Trout (Jan. 2015) at 3 (attached as Exhibit 131). 
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large scale of active, pending, and foreseeable oil and gas developments in the area, the DEIS 
dismisses its cumulative impact with a few cursory sentences, none of which can be properly 
labeled ‘analysis’: 

 
[I]mpacts resulting from energy development, especially from oil and gas resources 
in the North Fork of the Gunnison River areas, would continue, as less than 25 
percent of the Uncompahgre Field Office mineral estate has been leased. As such, 
access roads would continue to be developed on federal, state, and private lands in 
the region in support of energy development. These actions would reduce the 
availability of habitat and forage as well as increase habitat fragmentation. 

 
DEIS at 4-122. 
 

This truncated discussion of cumulative impacts in the DEIS offers no analysis of the effect 
that these impacts will have on wildlife, fails to even acknowledge major projects, and ultimately 
fails to draw any conclusion about the significance of these impacts. Such unsupported 
assumptions do not satisfy NEPA’s mandate that the agency undertake the required analysis and 
provide the needed evidentiary support for its decisions.  

 
Unsubstantiated determinations or claims lacking in specificity can be fatal for a 
[NEPA document]. Preparation of [NEPA] statements would be rendered 
meaningless if they were merely a vehicle for conclusory, self-serving findings. 
Such documents must not only reflect the agency’s thoughtful and probing 
reflection of the possible impacts associated with the proposed project, but also 
provide a reviewing court with the necessary factual specificity to conduct its 
review.  
 

Comm. to Preserve Boomer Lake Park v. Dep’t of Transp., 4 F.3d 1543, 1553 (10th Cir. 1993); see 
also Wyoming Outdoor Council, 351 F. Supp. 2d at 1256 (cumulative impacts analysis must be 
“supported by substantial evidence”). 
 

Here, no detailed information is given about the impacts from these other projects. 
BLM further dodges its obligation by passing off its NEPA mandates until some future date: 
 

Increases in future natural gas production to accommodate projected increased 
demand is anticipated to come partly from the Rocky Mountain area, in particular 
shale gas resources. It is difficult to predict how much new gas production is 
expected to come from reservoirs in and surrounding the Unit. 

 
DEIS at 3-114.  
 

Because of the programmatic nature of the Bull Mountain Unit MDP EIS and 
cumulative assessment, the analysis tends to be broad and generalized to address 
potential effects that could occur from a reasonably foreseeable management 
scenario combined with other reasonably foreseeable activities or projects. 
Consequently, this assessment is primarily qualitative for most resources because of 
lack of detailed information that would result from site specific decisions and other 
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activities or projects. 
 

DEIS at 4-4.  
 
This shell-game approach to the agency’s NEPA obligations is a direct affront to Tenth Circuit 
jurisprudence. See New Mexico ex rel. Richardson, 565 F.3d at 717 (“all ‘reasonably foreseeable’ 
impacts must occur at the earliest practicable point, and must take place before an ‘irretrievable 
commitment of resources’ is made.”). In fact, there is a plethora of information about resource 
extraction projects and proposals within the Upper North Fork Valley and surrounding areas. 
Citizen Groups are not alone in calling upon BLM to undertake a robust cumulative impacts 
analysis in the face of growing impacts to wildlife health. In 2012 CPW submitted comments to the 
U.S. Forest Service regarding SG’s 11-90-9 APD proposal, which lies nearly directly adjacent to 
the Bull Mountain Unit and in the middle of designated elk Winter Concentration Area. 
Recognizing the likely harm to wildlife, CPW asked for cumulative impacts analysis:  
 

As stated in our comments on the Bull Mountain Unit and our Form 2A comments 
to COGCC for this facility, CPW recommends that SG, BLM, and FS consider 
incorporating this location into a comprehensive wildlife mitigation plan that 
addresses the cumulative impacts from all proposed oil and gas development in the 
area, including the Bull Mountain Unit and surrounding leases. The infrastructure 
proposed in the Bull Mountain Unit and the facilities currently being developed on 
private lands in the area will be used to recover the gas resources at the proposed 
location. As such, they are connected actions under Council on Environmental 
Quality (CEQ) guidelines that should be addressed in a single NEPA document. It is 
much more difficult for CPW to recommend effective mitigation measures to avoid, 
minimize, and mitigate impacts to wildlife when connected actions are processed 
piecemeal without a transparent development plan.167 

 
The DEIS ignores this recommendation, with potentially significant impacts to area 

wildlife. BLM needs to revisit the DEIS and take a hard look at the cumulative impacts of other 
projects in the area, all of which are likely to impact local wildlife. BLM must also take a hard look 
at the MDP is a connected, similar, and cumulative action to other past, present, and reasonably 
foreseeable actions within this geographic area. Ocean Advoc. v. U.S. Army Corps of Engrs., 402 
F.3d 846, 868 (9th Cir. 2005); 40 C.F.R. § 1508.7. 
  

For example, the Pilot Knob Roadless Area serves as a vital refuge for wildlife in the Upper 
North Fork. Any development within the Area will affect the Bull Mountain Unit wildlife, and vice 
versa. The USFS notes:  

 
this area provides summer range for mule deer, black bear, mountain lion, and elk. 
It also provides calving areas and winter range for elk. Moose overall habitat also 

167 Letter from J. Wenum, Area Wildlife Manager-Gunnison, Colorado Parks & Wildlife, to Levi 
Broyles, Paonia District Ranger, U.S. Forest Serv., SG Interests Federal 11-90-9 #3 APD Scoping 
Comments 3 (August 10, 2012) (emphasis added) (attached as Exhibit 132). 
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exists in this area. Lynx habitat has been mapped in this area. Bald eagle winter 
range extends into this area from the North Fork of the Gunnison River drainage. 
Aspen dependent species such as the Northern goshawk, purple martin, flammulated 
owl, and the American marten have suitable habitat within this Roadless Area.168 

 
Analysis of these developments cannot be segregated from the cumulative impacts analysis 

required by NEPA in the EIS. As the DEIS currently stands, the public does not know the extent of 
the relationship and impacts, and agency decision-makers cannot reach fact-based conclusions 
based on such an incomplete cumulative impacts analysis. As developments such as these are built, 
suitable wildlife habitat becomes scarcer, and adjacent landscapes suffer. “As densities of wells, 
roads, and facilities increase, the effectiveness of adjacent habitats can decrease until most animals 
no longer use the habitat. Although vegetation and other natural features may remain unaltered 
within areas near oil and gas features, wildlife make proportionately less use of these areas than 
their availability.169 
 

The analysis of cumulative wildlife effects is devoid of information that a decision-maker 
might reasonably use to understand how little or great the impact may be. The DEIS’s language 
does not constitute analysis, but consists instead of general statements based on an incomplete 
record. BLM must make substantial improvements to this portion of the EIS.  

c) BLM Has Failed to Consider Mitigation as a Way of Reducing 
Severity of Impacts, and Should Require Additional Mitigation Measures 

 
NEPA and CEQ guidelines mandate that an EIS consider mitigation measures and alternatives to 
the proposed action. 40 C.F.R. § 1502.4. An EIS must explain in detail “any adverse environmental 
effects which cannot be avoided should the proposal be implemented.” 42 U.S.C. § 4332(2)(C)(ii). 
Implicit in this statutory requirement “is an understanding that the EIS will discuss the extent to 
which adverse impacts can be avoided.” Methow Valley, 490 U.S. at 351-52. NEPA regulations, 
then, require an agency to discuss possible mitigation measures in an EIS and Record of Decision 
(ROD). 40 C.F.R. §§ 1502.25(b)(3), 1502.14(f), 1502.16(h), 1505.2(c). There must be “sufficient 
detail to ensure that environmental consequences have been fairly evaluated.” Methow Valley, 490 
U.S. at 352. In the case at hand, BLM has not considered mitigation measures as a way of reducing 
impacts to wildlife, has ignored recommendations from other agencies, and has jumped to 
conclusions about the limited mitigation measures offered in the DEIS. As a result, the agency 
must re-examine mitigation and posit additional measures to reduce impacts to wildlife. 
 

The DEIS repeats the faulty pattern prevalent in the previous EA by failing to adequately 
consider mitigation as a way of reducing the severity of impacts to wildlife. Instead, BLM relies 
once again on a list of unanalyzed and overwhelming voluntary conditions in Appendix C. See 
Nat’l Parks Conservation Assoc. v. Babbit, 241 F.3d 722, 735 (9th Cir. 2001) (“A ‘perfunctory 
description,’ or ‘mere listing of mitigation measures, without supporting analytical data,’ is 
insufficient.”). While relying on these BMPs and COAs, the DEIS provides no analysis concerning 

168 USDA Forest Serv. Rocky Mountain Region, Profiles of Grand Mesa, Uncompahgre and 
Gunnison National Forest Roadless Areas (Aug. 2011) (attached as Exhibit 133). 
169 Janice L. Thomson et al. at 15-16 (Feb. 2005) (attached above as Exhibit 112).  
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how they would reduce impacts to wildlife. The DEIS states that under this alternative 
“[a]dherence to design features, required plans and BMPs from Appendix C . . . would minimize 
the potential for impacts on wildlife. DEIS at 4-118. But there is no discussion in the document to 
support this conclusion. BLM proffers a foregone conclusion that implementation of COAs and 
BMPs would reduce impacts on wildlife and sensitive species: 
 

In addition to the general TLs already imposed on federal mineral development, 
Alternative C proposes to use voluntary seasonal winter timing limitations or a 
progressive development approach to further reduce the potential for impacting 
critical winter habitat for deer and elk within the Unit.   

 
Federal minerals within the Unit are generally subject to a winter seasonal timing 
limitation (December 1 to April 30) to protect crucial deer and elk winter ranges 
from development activities (e.g., construction and drilling).  Therefore, Alternative 
C includes the option to use voluntary seasonal winter timing limitations or a 
progressive development approach. The operator’s desire to conduct winter 
construction and drilling activities over federal minerals could be accommodated 
while minimizing impacts on wintering big game through voluntary winter timing 
limitations . . . . 

 
DEIS at 2-41.  
 

To reiterate, Appendix C is no more than a generic list of BMPs and COAs that have not 
been analyzed for effectiveness by BLM. See Nat’l Parks Conservation Assoc., 241 F.3d at 735. 
The proposed timing limitations and other measures are not supported by evidence, and do nothing 
to placate public concern over the detrimental effects of this project. BLM’s unsupported reliance 
on these measures is faulty; while BMPs and COAs help minimize impacts to wildlife, waters and 
other resources, it is clear that BMPs “reduce, but do not eliminate, the indirect impacts associated” 
with oil and gas development.170 The DEIS should include a thorough description and analysis of 
the likely effectiveness of any proposed mitigation measures and mitigating impacts, and not rely 
on blanket conclusions of their worth.  
 

Federal and state agencies have commented to BLM on the ineffectiveness of untested 
mitigation measures in the UFO. Regarding BLM UFO’s August 2012 Lease Sale, which must be 
considered cumulatively with the Bull Mountain MDP, the U.S. Fish and Wildlife Service 
concluded that “the proposed stipulations do not provide specific or adequate protection . . .  [and 
do] not identify the means to avoid or minimize effects on listed species or habitat and, therefore, 
provides no assurances that those resources will be protected.”171 In scoping comments submitted 
by CPW concerning said lease sale, the agency stated: “There is a growing body of evidence that 

170 BP America Production Company, San Juan Basin Colorado Wildlife Mitigation Plan (Mar. 
2011) at 7 (attached as Exhibit 134). 
 
171 Memorandum from the U.S. FWS on Comments to August 2012 Lease Sale (Feb. 8, 2012) at 5 
(attached as Exhibit 135). 
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Timing Limitation Stipulations on oil and gas development activities are not adequate to protect 
crucial winter habitats and migratory corridors for big game, and that additional limitations on the 
density of surface facilities may be necessary to maintain big game populations in developing 
areas.”172  

 
CPW’s August 10, 2012 scoping comments to the U.S. Forest Service regarding SG’s 

Federal 11-90-9 APD, which is adjacent to the Bull Mountain Unit and should be considered 
cumulatively with the MDP, state: “[w]e are becoming increasingly concerned with the level of 
development in the Muddy Creek Areas and potential impacts to wildlife,” and concluded that 
“[m]itigation to address the impacts to wildlife from additional oil and gas development will only 
be effective with careful landscape-level planning that addresses improving and conserving habitat 
while limiting additional impacts and habitat fragmentation.”173  
 

The proposed location is approximately 1.5 miles from the Federal Bull Mountain 
Unit on a south slope that is heavily utilized by wintering big game animals. 
Potential displacement of big game from this area could have significant negative 
ramifications for big game populations and recreational hunting opportunities in the 
area due to the limited availability of additional big game wintering habitats ….”174 
 
Critical winter habitats are known to be a limiting factor on big game populations in 
western Colorado . . . .  Recent research clearly documents that the ongoing human 
disturbance associated with oil and gas production and maintenance activities 
continues to displace big game long after drilling activities have ceased . . . . These 
residual adverse impacts to wildlife occur from reduced habitat effectiveness 
regardless of site specific Conditions of Approval or Best Management Practices 
implemented by the operator to reduce impacts, and do not address the cumulative 
impacts of increasing well pad density and ancillary facilities (roads, pipelines, 
compressors, etc.) on the effectiveness of wildlife habitats in the area.175 
 
BLM fails to analyze the effectiveness of the measures that the DEIS asserts would protect 

wildlife and sensitive species. See Wyoming Outdoor Council, 351 F. Supp. 2d at 1249-52 (D. 
Wyo. 2005); South Fork Band Council v. U.S. Dep’t of Interior, 588 F.3d 718, 726 (9th Cir. 2009). 
BLM cannot simply discuss mitigation measures. It must determine, based on sound evidence, that 
each measure would actually be effective. See id. This is especially true here, as BLM’s listed 
mitigation measures to purportedly protect big game have been specifically criticized as inadequate 
by USFWS and CPW staff. An agency’s failure to respond to scientific criticism of its mitigation 
measures violates NEPA. “The comments submitted by [plaintiff] also call into question the 

172 Letter from Tom Spezze, SW Region Manager, Colorado Parks and Wildlife, to Barbara 
Sharrow, Field Manager, Uncompahgre Field Office, August 2012 Lease Sale EA Comments (Feb. 
3, 2012) at 2 (attached as Exhibit 136). 
173 Id. at 4 (emphasis added). 
 
174 Id. at 1. 
 
175 Id. (emphasis added) 
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efficacy of the mitigation measures and rely on several scientific studies. In the face of such 
concerns, it is difficult for this Court to see how the [agency’s] reliance on mitigation is supported 
by substantial evidence in the record.” Wyoming Outdoor Council, 351 F. Supp. 2d at 1251, n. 8. 
An EIS that fails to disclose and respond to “the opinions held by well-respected scientists 
concerning the hazards of the proposed action is fatally deficient.” Friends of the Earth v. Hall, 
693 F. Supp. 904, 934 (W.D. Wash. 1988). The Tenth Circuit has noted that: “a reviewing court 
may properly be skeptical as to whether an EIS’s conclusions have a substantial basis in fact if the 
responsible agency has apparently ignored the conflicting views of other agencies having pertinent 
expertise.” Davis v. Mineta, 302 F.3d 1104, 1123 (10th Cir. 2002). 
 

BLM also cannot rely on future mitigation efforts as a substitute for the preapproval 
analysis required by NEPA.  
 

[M]itigation measures, while necessary, are not alone sufficient to meet the 
[agency’s] NEPA obligations to determine the projected extent of the environmental 
harm to enumerated resources before a project is approved. Mitigation measures 
may help alleviate impact after construction, but do not help to evaluate and 
understand the impact before construction. In a way, reliance on mitigation 
measures presupposes approval. It assumes that — regardless of what effects 
construction may have on resources — there are mitigation measures that might 
counteract the effect without first understanding the extent of the problem. This is 
inconsistent with what NEPA requires. 

 
Northern Plains Res. Council v. Surface Transp. Bd. 668 F.3d 1067, 1084-85 (9th Cir. 2011) 
(emphasis in original). In order to rely on mitigation measures to avoid or reduce adverse 
environmental impacts, “[t]hey must be imposed by statute or regulation or have been so integrated 
into the initial proposal that it is impossible to define the proposal without the mitigation.” 
Wyoming Outdoor Council, 351 F. Supp. 2d at 1250. See also Davis, 302 F.3d. at 1125 (reliance on 
mitigation measures must include “firm commitment to [the] mitigation measures”). In Center for 
Biological Diversity v. BLM, the court specifically rejected the federal agency’s attempt to meet its 
duties to protect imperiled wildlife species by reliance on voluntary, as opposed to mandatory, 
mitigation measures. 698 F.3d 1101, 1109-10, 1119 (9th Cir. 2012). Although that case dealt with 
the agency’s duties under the Endangered Species Act, a similar rule applies here. 
 

For the mitigation measures that BLM did consider in the DEIS, the agency failed to 
analyze the effectiveness of each measure. This must be rectified:  
 

An essential component of a reasonably complete mitigation discussion is an 
assessment of whether the proposed mitigation measures can be effective. Compare 
Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1381 (9th Cir. 
1998) (disapproving an EIS that lacked such an assessment) with Okanogan 
Highlands Alliance v. Williams, 236 F.3d 468, 477 (9th Cir. 2000) (upholding an 
EIS where “[e]ach mitigation process was evaluated separately and given an 
effectiveness rating”). The Supreme Court has required a mitigation discussion 
precisely for the purpose of evaluating whether anticipated environmental impacts 
can be avoided. Methow Valley, 490 U.S. at 351-52, 109 S. Ct. 1835 (citing 42 
U.S.C. § 4332(C)(ii)). A mitigation discussion without at least some evaluation of 
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effectiveness is useless in making that determination. 
 
South Fork Band, 588 F.3d at 726. 
 

Agencies cannot rely on untested mitigation measures: “[T]he Court holds that the Corps’ 
reliance on mitigation measures that were unsupported by any evidence in the record cannot be 
given deference under NEPA. The Court remands to the Corps for further findings on cumulative 
impacts, impacts to ranchlands, and the efficacy of mitigation measures.” Wyoming Outdoor 
Council, 351 F. Supp. 2d at 1238 (emphasis added). 
 

Here, there is no analysis of how effective the mitigation measures will be. Simply listing 
the mitigation measures, and asserting that they will be completely successful in eliminating or 
substantially reducing the Project’s adverse impacts, with no scientific evidence or analysis to 
support those claims, is the definition of an arbitrary and capricious decision. “[T]the Court 
[cannot] defer to the [agency’s] bald assertions that mitigation will be successful.” Id. at 1252. 
Mitigation must be “supported by . . . substantial evidence in the record.” Id. Without that support, 
the agency “was arbitrary and capricious in relying on mitigation to conclude that there would be 
no significant impact to [environmental resources].” Id. 
 

The lack of analysis of applicable mitigation measures and the failure to include pertinent 
mitigation measures for wildlife in the DEIS is alarming. BLM must require mitigation measures 
to prevent harm to wildlife, such as timing limitation stipulations during certain seasons on 
operations and maintenance activities and big game monitoring throughout the life of the project. 
An approved MDP for the Bull Mountain Unit would provide a guiding “umbrella” environmental 
analysis to which subsequent APDs and NEPA efforts are tiered. As such, given the size and scope 
of this proposal, it is critical that safeguards be considered and incorporated at the MDP-stage. 
Accordingly, BLM must rigorously explore and objectively evaluate an alternative that applies best 
available information and science through stipulations aimed at protecting wildlife and habitat. 

12. Visual resources, noise, and socioeconomics 
 

According to the DEIS, a Visual resource inventory (VRI) was completed of the UFO in 
September 2009. See DEIS at 3-101. A scenic resource inventory involves ratings of scenery value, 
public sensitivity to scenic quality, and visibility from travel routes or observation points. See 
DEIS at 3-100. On all three of these measures, the project area merits protection. First, the project 
area has a “Class A” scenic quality rating, indicating a “high and unique” scenery value. DEIS at 
3-102. As noted in the DEIS, the project area encompasses an area of “rolling foothills” that is 
“substantially natural” in character, with “brilliant seasonal color variation” and a viewshed that is 
“mostly open and exposed.” DEIS 3-101. Second, the project area rates high for sensitivity, given a 
“high public sensitivity to preserving the rural character and open space of the area, as well as the 
presence of the West Elk Loop Scenic Byway, and the volume of tourist traffic and visitor use.” 
DEIS 3-102. Third, the project area is completely within the foreground-middleground distance 
zone (1 to 5 miles), which means that it can be readily seen and experienced from a major travel 
route. See id.  

 
According to the DEIS, the project would introduce numerous sources of visible 

disturbance. Well pads and facilities such as flowback pits and compressor stations “would add 

 



Bull Mountain Master Development Plan DEIS 
DOI-BLM-UT-G010-2009-0217-EIS 

85  
 

artificial elements” and “activity and commotion” to undeveloped areas. DEIS at 4-154 to -155. 
“[P]ipelines would divide the landscape with strips of land lacking vegetation and electrical lines 
would introduce prominent vertical elements.” DEIS at 4-154. Ground-disturbance would create 
“land barren of vegetation” when compared to adjacent land. DEIS at 4-153. Safety lights would 
add light pollution, thereby “diminish[ing] opportunities for viewing visual resources between dusk 
and dawn,” and “affect[ing] stargazing opportunities.” DEIS at 4-155. New and improved roads 
would “alter[] the natural topography, and alter[] the texture and color of the land surface.” DEIS 
at 4-154. During construction, the project area would be “cluttered with construction equipment, 
construction materials, and temporary support infrastructure, such as pipes, pits, fences, flagging, 
and stream crossings.” Id.   

 
The DEIS does not take a “hard look” at these myriad visual impacts from the project, 

which is especially imperative given the area’s high scenic value, the high public sensitivity to 
preserving the area’s scenic value, and the visibility of the project area. Especially concerning is 
the BLM’s arbitrary choice to consider the project area as Visual Resource Management (VRM) 
Class III, rather than the more sensitive (and appropriate) VRM Class II. According to the DEIS, 
the BLM utilizes its Visual Resource Management (VRM) system to identify and evaluate scenic 
values in order to determine appropriate levels of management. DEIS at 3-100.  BLM uses the 
visual resource inventory (VRI) to identify the visual resources of an area and assigns the area to 
an inventory class. EIS at 3-100. The VRI rating is informational and provides the basis for 
considering visual values during the RMP process. EIS at 3-100. All of the land in the project area 
was deemed VRM Class III under the current, outdated RMP. DEIS at 3-102. For Class III lands, 
“management activities may attract attention but should not dominate the view of the casual 
observer.” DEIS at 3-101. However, BLM acknowledges that, after accounting for all of the 
qualities of the land (scenic quality evaluation, sensitivity level analysis, and distance zone 
delineation), the project area should be rated as VRI Class II. See id. Class II lands should “retain 
the existing character of the landscape. The level of change to the characteristic landscape should 
be low.” EIS at 3-100. Nevertheless, in analyzing impacts, the BLM assumes a Class III rating for 
the project area. See DEIS at 4-153. This is inappropriate. The BLM should not blindly follow the 
rating provided by an outdated RMP. The BLM must evaluate impacts to visual resources based on 
the more protectively Class II standard that lands should retain their existing character, and the 
level of change to the landscape should be low.  

  
Additionally, the BLM declines to “accurately and comprehensively quantify impacts,” on 

the basis that “future site-specific plans need to be provided detailing the location of project 
features and the amount of cut-and-fill.” DEIS at 4-153. This is inappropriate. Again, the BLM 
may not avoid its obligation to analyze environmental consequences that foreseeably arise from the 
MDP merely by saying that the consequences are unclear or will be analyzed later at the APD 
stage. See Kern, 284 F.3d at 1072. Enough is known about the project as proposed, including the 
number and approximate placement of wells, to allow the BLM to take a “hard look” at impacts to 
the visual resource. 

 
The DEIS identifies significant levels of noise from the proposed project’s construction 

activities; vehicle traffic; well drilling, completion, and production; and compressor station 
operations. See DEIS at 4-61. Using estimates generated by the COGCC, the DEIS provides the 
likely decibel levels for these sources of noise. See DEIS at 4-63 (Table 4-26). 85 decibels is “very 
noisy” and would be created by a power lawn mower at 5 feet. 65 decibels is “moderately noisy” 
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and would be created by a typical daytime busy downtown. Both “well pad, access road, and 
pipeline construction equipment” and “well drilling” are estimated to cause 86 decibels of noise at 
50 feet and 60 decibels of noise at 1,000 feet. Id. Three-axle vehicles are estimated to cause a 
similar level of noise. Id. Operation of well pump units is estimated to cause 67 decibels of noise at 
50 feet and 41 decibels of noise at 1,000 feet. Id. “Muffled and shielded” compressor stations are 
estimated to cause 60 decibels of noise at 50 feet and 42 decibels of noise at 1,000 feet. Id.  

 
Problematically, the BLM fails to provide any estimates of the “actual noise” generated by 

the project and affecting people and wildlife in the area because, the BLM says, that would depend 
on the location of wells and infrastructure and the amount of development occurring. The exact 
location of wells and infrastructure will be determined at the APD stage. However, the BLM has 
already identified “well pad analysis areas” based on the “areas currently thought to be most 
prospective for natural gas development.” See DEIS at 2-33, 2-34 (Figure 2-2), 4-65. Additionally, 
the BLM knows the amount and rate of development that will occur under each alternative. For 
example, Alternative B (the proposed action) contemplates 36 new well pads, 146 natural gas 
wells, 4 new water disposal wells, 16 miles of new road construction, 53 miles of improvements to 
existing roads, 21 miles of new pipeline construction, and 4 new compressor stations. See DEIS at 
2-35. The construction of these components and their operation and use is contemplated to occur 
over 6 years. Id. Additionally, all alternatives anticipate a drilling rate of “3 Tier-2 or cleaner rigs 
drilling 27 wells per year.” DEIS at ES-7 (Table ES-1). Thus, it is reasonably foreseeable where 
the wells will be located and the timeline and rate of drilling. Even putting aside the question of 
location, the BLM can estimate the amount of noise that the project could generate, under 
reasonably foreseeable scenarios (i.e. vehicle traffic is likely to occur at the same time as well 
drilling, and will cause a predictable level of noise). This analysis is both possible and essential. If 
it is determined that noise will be too disruptive to people and wildlife, that will effect which 
alternative is selected and whether, for example, phased development is desirable. 
 

The BLM concludes that well pad construction and drilling are estimated to be within the 
maximum permissible noise levels allowed under COGCC rules: 70 decibels for light industrial or 
80 decibels for industrial from 7 am to 7 pm and 65 decibels or 70 decibels from 7pm to 7am. See 
DEIS at 4-64 (Alternative A), 4-65 (Alternative B), 4-67 (Alternative C). But it is unclear how this 
could be the case. It does not seem likely that only one discrete step will occur in isolation at a 
time, by that the project’s steps will be overlapping and occurring simultaneously. For example, if 
a compressor station (42 decibels of noise at 1,000 feet) is near a well pump (41 decibels of noise 
at 1,000 feet), those two pieces equipment alone would generate 83 decibels at 1,000 feet. And that 
does not include the added noise of any other equipment, drilling, or truck traffic. The DEIS does 
not consider the obvious possibility of cumulative noise and should.  
 

Moreover, the BLM cannot merely put noise analysis off to a future stage if it does not 
intend to do site-specific analysis in a later EA or EIS, but instead intends to satisfy NEPA through 
a categorical exclusion or Documentation of NEPA Adequacy, as contemplated in Section 1.6.1. 
See DEIS at 1-9.  
 

Concerning the socio-economic effects of the action, BLM identifies both Gunnison and 
Delta Counties to be included in their geographic analysis. See DEIS at 4-184. BLM consistently 
defends oil and gas development on public lands, as here, by quantifying gas royalties and job 
creation, while avoiding quantification of the social cost of oil and gas development. See DEIS at 
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4-198, -200 (quantifying job creation and royalties benefits under Alternative B); 4-190 (declining 
to quantify non-market values under any alternative). 

  
Meanwhile, the DEIS acknowledges that residents in the area value clean air and water, 

healthy lands, and small town atmosphere, see DEIS at 4-189; that the “brand” of a region as a 
healthy community travel destination can be permanently damaged by oil and gas drilling, see 
DEIS at 4-187 to -187; that open space and clean air and water have value both for future 
generations and for providing ecosystem services, see DEIS at 4-190; that real or perceived 
concerns about water quality, air quality and visual setting may impact property values, see DEIS 
at 4-190; that project activities may impact revenue from big game hunting by reducing game, 
reducing habitat, or degrading the quality of the hunting experience, see DEIS at 4-187; and that 
gas drilling may place increased demands on community social services, see DEIS at 4-187. 

  
However, the BLM downplays these concerns, including by asserting that local residents’ 

health and quality of life related to air quality and water quality are not likely to be significantly 
affected, or that impacts will be sufficiently mitigated to reduce risk. See DEIS at 4-197. This 
conclusion is contradicted by the BLM’s own analysis of impacts to water and air, as well as the 
supplemental information provided in these comments, including Appendix A addressing air 
quality. Moreover, the BLM ignores the fact that, for the most part, jobs from this project will go to 
those already employed by the oil and gas industry as contractors—not locals. The BLM does not 
appropriately weigh this marginal economic benefit to the risk to local air, water, and health. 

  
Given a geographic analysis area that includes both Gunnison and Delta Counties, these 

apparently contradictory conclusions regarding the regional socioeconomic impacts from oil and 
gas development are deeply troubling. As provided in Citizen Groups’ previous comments, oil and 
gas development would have a dramatic impact on the communities of the North Fork Valley. See 
Scoping Comments, at 42-47. These impacts are many, and include the myriad effects from typical 
activities during drilling and development such as “ground clearing and removal of vegetative 
cover, grading, drilling, waste management, vehicular and pedestrian traffic, and construction and 
installation of facilities.” Tribal Energy and Environmental Clearinghouse, Oil and Gas 
Drilling/Development Impacts (Exhibit 138). The effects from these activities are numerous, and 
include impacts to the community such as: noise, air quality, cultural resources, ecological 
resources, environmental justice, hazardous materials and waste management, health and safety, 
land use, paleontological resources, socioeconomics, soil and geological resources, transportation, 
visual resources, and water resources. See id. Likewise, indirect impacts to communities from oil 
and gas development are also substantial. For example, in Sublette County, Wyoming, a self-
described oil and gas “boomtown,” natural gas development has dramatically impacted community 
resources such as: housing, cost of living, small businesses, infrastructure (roads, sewer, water), 
schools, emergency services, health clinics, and community amenities (parks, recreation centers, 
library). See Sublette County, Social & Economic Impacts to Sublette County, WY from Natural 
Gas Development (Exhibit 139). These impacts must not be brushed aside. The BLM must give 
each of these impacts a hard look before authorizing oil and gas development in the North Fork 
Valley. 

13. Financial Assurance 
 

The DEIS makes no mention of required bonding (i.e. financial assurance). A recent 
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Government Accountability Office (“GAO”) report found that BLM’s bond holdings are “based on 
regulatory minimums and not on full reclamation costs”176 and further, that despite bonding 
requirements, “not all operators perform reclamation.”177 According to GAO: 

 
BLM regulations establish minimum bond amounts: $10,000 for an individual lease, 
$25,000 to cover all leases of a single operator in a state, and $150,000 to cover all leases 
of a single operator nationwide. The bond amount for individual leases was set in 1960, 
while the statewide and nationwide bond amounts were set in 1951. … For fiscal years 
1988 through 2009, BLM spent about $3.8 million to reclaim 295 orphaned wells in 10 
states and has identified an additional 144 orphaned wells in 7 states that need to be 
reclaimed, according to BLM. The amount spent per reclamation project varied greatly, 
from a high of $582,829 for a single well in Wyoming in fiscal year 2008 to a low of $300 
for 3 wells in Wyoming in fiscal year 1994.178 

 
The intent of ensuring operator compliance and full reclamation has lost its impact since the 

minimum bond amounts have not been updated since the 1950s and 1960s. “If adjusted to 2009 
dollars, these amounts would be $59,360 for an individual bond, $176,727 for a statewide bond, 
and $1,060,364 for a nationwide bond.”179 Unfortunately, the dollar amounts remain at the levels 
they were set at some half century ago. As demonstrated by the GAO report, the bonding required 
by the BLM’s regulations is insufficient to ensure compliance with best management practices and 
full reclamation.  
 

The GAO found that the average cost to reclaim one well is $12,788, but that the amount 
varied greatly from $300 to $582,829 for one well in Wyoming.180 A separate study that examined 
deep shale drilling in Pennsylvania found that “the total cost to plug and restore the site of a well 
approximately 914 m (3000 feet) in depth averages $60,000, but per well reclamation costs have 
also exceeded $100,000,” and in one case exceeded $700,000 per well.181 In the Bull Mountain 

176 U.S. Government Accountability Office. Bonding Requirements and BLM Expenditures to 
Reclaim Orphaned Wells. Report # GAO-10-245 (Jan. 2010) at 10, available at: 
http://www.gao.gov/assets/310/300218.pdf (Highlights page attached as Exhibit 140). 
 
177 Id. at Highlights Page. 
 
178 Id. at Highlights Page.  
 
179 Id. at 13.  
 
180 Id. at 16.  
 
181 Austin L Mitchell and Elizabeth A. Casman, Economic Incentives and Regulatory Framework 
for Shale Gas Well Site Reclamation in Pennsylvania, Journal of Environment Science & 
Technology (Oct. 10, 2011), available at: 
http://www.hydrorelief.org/frackdata/new_nov/Mitchell2011_pluggingwells.pdf (attached as 
Exhibit 141). 
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MDP, SG Interests proposes to drill 146 gas wells (approximately half shale and half coal bed 
methane) and 4 waste water disposal wells. The total cost to reclaim all of the wells that would 
result from the approval of the Bull Mountain MDP, and subsequent approval of drilling permits, 
would be about $9 million (conservatively assuming the average cost of reclamation of $60,000 x 
150 wells). 

 
The BLM is authorized to require additional bonding when “the total cost of plugging 

existing wells and reclaiming lands exceeds the present bond amount based on BLM estimates.”182 
In light of the many likely and potential significant impacts discussed herein, the BLM should 
require enhanced bonding before development is allowed to proceed in order to ensure full 
compliance with rules and law as well as final reclamation. At the very least, however, BLM must 
consider and analyze how bonding requirements, or the insufficiency thereof, bear on the agency’s 
assumptions regarding the mitigation and remediation of impacts to specific resource values, as 
discussed above.  

14. Range of reasonable alternatives 
 

BLM is required to “estimate and display the physical, biological, economic, and social 
effects of implementing each alternative considered in detail. The estimation of effects shall be 
guided by the planning criteria and procedures implementing [NEPA].” 43 C.F.R. § 1610.4-
6. Incumbent to any NEPA process is a robust analysis of alternatives to the proposed action. 
Consideration of reasonable alternatives is necessary to ensure that the agency has before it and 
takes into account all possible approaches to, and potential environmental impacts of, a particular 
project. NEPA’s alternatives requirement, therefore, ensures that the “most intelligent, optimally 
beneficial decision will ultimately be made.” Calvert Cliffs’ Coordinating Comm., Inc. v. U.S. 
Atomic Energy Comm’n, 449 F.2d 1109, 1114 (D.C. Cir. 1971). 
 

“[T]he heart” of an environmental analysis under NEPA is the analysis of alternatives to the 
proposed project, and agencies must evaluate all reasonable alternatives to a proposed action.” 
Colorado Environmental Coalition, 185 F.3d at 1174 (quoting 40 C.F.R. § 1502.14). An agency 
must gather “information sufficient to permit a reasoned choice of alternatives as far as 
environmental aspects are concerned.” Greater Yellowstone, 359 F.3d at 1277 (citing Colorado 
Environmental Coalition, 185 F.3d at 1174); see also Holy Cross Wilderness Fund v. Madigan, 
960 F.2d 1515, 1528 (10th Cir. 1992). Thus, agencies must “ensure that the statement contains 
sufficient discussion of the relevant issues and opposing viewpoints to enable the decisionmaker to 
take a ‘hard look’ at environmental factors, and to make a reasoned decision.” Izaak Walton 
League of America v. Marsh, 655 F.2d 346, 371 (D.C. Cir.1981) (citing Kleppe v. Sierra Club, 427 
U.S. 390, 410 n. 21 (1976)).  
 
 The ecological and economic threat posed by oil and gas development is very real. In 
communities where such development is occurring, the fossil fuel industry is releasing hazardous 
pollutants into the air and water, is using hydraulic fracking extensively, and threatening the very 
lifeblood of our communities, as well as public health, as detailed above. Moreover, oil and gas 
development also threatens the planning area’s abundant wildlife, and could fragment and destroy 

182 Id at 16.  
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increasingly scarce habitat and wildlife corridors. Such unfettered development also threatens 
tourism based on wildlife viewing, fishing, and hunting. 

 
The elevation of oil and gas development above competing priorities would have myriad 

impacts on the other uses and resource values, as well.  
 
The determination to adopt SG Interests proposal without considering alternatives the 

conserve and protect competing resources is arbitrary and capricious, and fails to protect water, air, 
and wilderness resources. The BLM cannot reasonably choose to prioritize oil and gas 
development in this way, nor is doing so consistent with its mandate to manage public lands for the 
sustained yield of its resources. 

 
While certain lands may indeed be appropriate for responsible fossil fuel resource 

development, it is equally evident that there are lands where other resource values should prevail. 
FLPMA affords BLM great authority to appropriately balance these competing interests, which 
expressly includes the responsibility to “preserve and protect certain public lands in their natural 
condition.” 43 U.S.C. § 1701(a)(8). Moreover, FLPMA further delegates BLM authority to 
permanently withdraw lands from consideration. See 43 U.S.C. § 1714. This ability authorizes the 
Secretary to “make, modify, extend, or revoke withdrawals.” Id. In either event, the UFO cannot 
continue the public lands management practice of prioritizing oil and gas development above the 
other resource values at stake.  
 

BLM’s DEIS considers three alternatives: (1) Alternative A (the No Action Alternative), 
(2) Alternative B (the Proposed Action), and (3) Alternative C. EA at 9-13. Alternative A involves 
up to 55 new natural gas wells on privately owned surface lands targeting private minerals. DEIS 
2-8. Alternative A “does not respond to the purpose and need” for the proposed action and 
therefore is not a true alternative. Id. This leaves Alternatives B and C, which are similar. Both 
Alternatives B and C involve 146 new gas wells, 4 new compressor stations, and 4 new water 
disposal wells. Both Alternatives B and C include the Conditions of Approval listed in Appendix 
C, and, additionally, may involve the BMPs in Appendix C, “selectively applied.” DEIS at 2-58. 
Alternative C involves several additional limitations on development regarding use of pneumatic 
devices, tanks, and dehydrators; dust abatement; annual check-ins with BLM; winter big-game 
species; drainage to wetlands or riparian areas; and noxious weeds. See DEIS at 2-59. But none of 
these limitations provides significant environmental protection or adequately mitigates 
environmental impacts.  

 
As a threshold issue, the BLM has muddied the alternatives by not including the “baseline” 

of Alternative A in Alternatives B and C, thereby making the environmental impacts under 
Alternatives B and C look better, by reference to the “baseline” of Alternative A, than they actually 
are. Alternative A considers development on private land. Alternatives B and C do not include the 
“baseline” of private development considered in Alternative A; instead, they consider development 
only on federal lands. See ES-9; 2-33; 2-42. This is despite the fact that “[i]f Alternative B or C is 
approved, the operations and development of private minerals described in Alternative A would 
likely continue to be implemented.” DEIS 2-55 n. 4. Either Alternatives B and C should include 
private development, or Alternative A should be restricted to federal development, so that there is a 
fair comparison between the “baseline” and Alternatives B and C.  
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CEQ regulations require agencies to “[r]igorously explore and objectively evaluate all 
reasonable alternatives” to a proposed action in comparative form, so as to provide a “clear basis 
for choice among the options.” 40 C.F.R. § 1502.14. Accordingly, and in addition to providing a 
fair comparison among the alternatives already identified, BLM must consider and compare the 
following additional reasonable alternatives in its NEPA analysis prior to approval of the Bull 
Mountain MDP: 
 

(1) An alternative that analyzes and applies the best available information and 
science through stipulations aimed to protect federally listed species and 
their habitats. 

 
According to the DEIS, stipulations aimed to protect Endangered Species Act (“ESA”) 

listed species are provided for through the mitigation measures listed in Appendix C. See infra 
(discussing the ESA). Indeed, BLM suggests that “[a]dherence to applicable BMPs, and attaching 
site-specific COAs and APDs would minimize the potential for impacts to Threatened, 
Endangered, and Candidate species.” DEIS at 2-70. But the only COA applicable to endangered 
species simply provides the general requirement that the “operator will consult with the USFWS 
and the BLM if any threatened and endangered species are discovered,” id. at C-7. Such general 
and perfunctory measures are incapable of protecting ESA listed species. “Mitigation measures 
must be reasonably specific, certain to occur, and capable of implementation; they must be subject 
to deadlines or otherwise-enforceable obligations; and most important, they must address the 
threats to the species in a way that satisfies the jeopardy and adverse modification standards.” 
Center for Biological Diversity v. Rumsfeld, 198 F.Supp.2d 1139, 1152 (D.Ariz. 2002); see also 
Natural Resources Defense Council v. Kempthorne, 506 F. Supp.2d, 322, 355 (E.D.Cal, 2007) 
(providing that a laundry list of possible mitigation measures, without specificity, are merely 
suggestions). 

 
Again, we concur with earlier comments submitted by U.S. FWS to BLM regarding the 

August 2012 Lease Sale – which is analogous and directly related to this action – where FWS 
concluded that “the proposed stipulations do not provide specific or adequate protection … [and 
do] not identify the means to avoid or minimize effects on listed species or habitat and, therefore, 
provide[] no assurances that those resources will be protected.” Memorandum from U.S. FWS, 
Comments on August 2012 Lease Sale (Feb. 8, 2012), at 5 (“FWS Comments”) (Exhibit 142). 
Accordingly, BLM must rigorously explore and objectively evaluate an alternative that applies best 
available information and science through stipulations aimed at protecting federally listed species 
and their habitats.   
 

(2) An alternative that analyzes and applies best available methane reduction 
technologies as a stipulation attached to all development within the Bull 
Mountain Unit. 

 
BLM should include in its analysis an alternative that applies a stipulation which mandates 

the use of best available methane reduction technologies to all development within the Bull 
Mountain Unit. Recent research has demonstrated that the use of ten technically proven and 
commercially available methane emissions reduction technologies can together capture more than 
80 percent of the methane currently going to waste in the oil and gas sector’s operations. See 
Harvey Report (attached above as Exhibit 47). These technologies include: 
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1. Green Completions to capture oil and gas well emissions; 
2. Plunger Lift Systems or other well deliquification methods to mitigate gas well 

emissions; 
3. Tri-Ethylene Glycol (TEG) Dehydrator Emission Controls to capture 

emissions from dehydrators; 
4. Desiccant Dehydrators to capture emissions from dehydrators; 
5. Dry Seal Systems to reduce emissions from centrifugal compressor seals; 
6. Improved Compressor Maintenance to reduce emissions from reciprocating 

compressors;  
7. Low-Bleed or No-Bleed Pneumatic Controllers used to reduce emissions 

from control devices; 
8. Pipeline Maintenance and Repair to reduce emissions from pipelines; 
9. Vapor Recovery Units used to reduce emissions from storage tanks; and 
10. Leak Monitoring and Repair to control fugitive emissions from valves, 

flanges, seals, connections and other equipment. 
 
Id. at 5. In addition to reducing emissions, these “[m]ethane control technologies provide 
economic, health, safety, and environmental benefits for both operators and the public. These 
control technologies reduce not only greenhouse gas emissions, but also potentially explosive 
vapors, hazardous air pollutants, and volatile organic compounds (VOC), improving worker safety 
and limiting corporate liability.” Id. Accordingly, BLM must rigorously explore and objectively 
evaluate an alternative that requires the implementation of these 10 technologies through 
stipulations that attach to all APDs within the Bull Mountain Unit.   
 

(3) An alternative that applies best management practices for oil and gas 
development as stipulations that attach to all lease parcels. 

 
The list of BMPs in Appendix C, while claimed to be “state-of-the-art” mitigation 

measures, are not inclusive many techniques and procedures advanced by independent science and 
best available information. DEIS at 2-33. BLM’s NEPA process should further include analysis of 
an alternative that applies existing and new BMPs as mandatory stipulations applied to all oil and 
gas development proposed within the Bull Mountain Unit. For example, The Intermountain Oil and 
Gas BMP Project, which is maintained by the Natural Resources Law Center at the University of 
Colorado Law School, provides supplemental information, including construction specifications, 
illustrations, pictures, maps, monitoring reports, and evaluations of the potential of the practice for 
mitigating impacts of development. See Intermountain Oil and Gas BMP Project, available at: 
http://www.oilandgasbmps.org/ (last visited March 27, 2012). Among other resources, the 
Intermountain Oil and Gas BMP Project maintains a database that addresses a variety of resources 
and issues, including:  
 

• Air Quality and Emissions 
• Aquatic and Riparian Values 
• Community 
• Cultural/Historic 
• Grazing and Agriculture 
• Human Health and Safety 

 

http://www.oilandgasbmps.org/
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• Land Surface Disturbance 
• Noise 
• Soils (Conservation, Pollution, Reclamation) 
• Vegetation 
• Visual Aesthetics 
• Water Quality and Pollution 
• Water Quality and Rights 
• Wildlife 

 
Each individual resource contains hundreds of additional BMPs aimed at developing oil 

and gas reserves in a manner that protects the many human and environmental resources at stake. 
BLM should evaluate these BMPs thoroughly, including their efficacy, in light of a hard look at 
impacts and include stipulations mandating use of these BMPs in its alternatives analysis.  

 
Of particular importance, the BLM should consider an alternative that requires a 1,000-foot 

corridor between drilling activities and the outermost limit of riparian zones. Such a corridor is 
imperative to minimize the risk of migration or spill of contaminants such as benzene, toluene, 
ethylbenzene, and xylene to waterbodies. BLM considered and eliminated a 500-foot setback 
alternative during initial EA scoping on the basis that it would require 5.6 miles of additional roads 
and 8.3 acres of additional surface disturbance. See EIS at 2-53. Given the importance of setbacks 
to protecting waterbodies, however, the BLM has a duty to weigh this option against the potential 
risks from additional roads and disturbance.        
 

(4) A phased development alternative. 
 

Although it is possible that “some or all of the environmental consequences of oil and gas 
development may be mitigated through lease stipulations, it is equally true that the purpose of 
NEPA is to examine the foreseeable environmental consequences of a range of alternatives prior to 
taking an action that cannot be undone.” Montana Wilderness Ass’n v. Fry, 310 F.Sup.2d 1127, 
1145 (D.Mont., 2004) (citation omitted) (emphasis added); 40 C.F.R. § 1501.2. To mitigate 
impacts from heavy truck traffic, reduce the potential for water contamination, minimize air and 
noise pollution, and protect wildlife, we recommend a phased development alternative.  

 
Staged or phased development clusters drilling geographically to maintain open areas; i.e., 

concentrated development that proceeds in stages in smaller areas rather than all at once. Such an 
alternative could include limitations on the number of drilling rigs operating in the Project Area at 
any one time, as well as interim surface reclamation measures to restore each site “to a pastoral 
landscape” before drilling a new site. See BioDiversity Conservation Alliance v. Bureau of Land 
Mgmt., 608 F.3d 709, 713 (10th Cir. 2010); Theodore Roosevelt Conservation P’ship v. Salazar, 
661 F.3d 66, 71 (D.C. Cir. 2011). Operators would be allowed to develop production in one 
geographic area at a time and, when complete, be permitted to move on to another area. W. Org. of 
Res. Councils v. Bureau of Land Mgmt., 591 F. Supp. 2d 1206, 1288 (D. Wyo. 2008). In certain 
instances, corridors could be left undeveloped to allow for wildlife management. Id.   

  
Courts have agreed that BLM’s failure to consider a phased development alternative 

violates NEPA, and can render an EIS inadequate. See N. Cheyenne Tribe v. Norton, 503 F.3d 836, 
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841 (9th Cir. 2007); N. Plains Res. Council v. Bureau of Land Mgmt., 2005 WL 6258093 at *1 (D. 
Mont. 2005). Moreover, failure to consider such an alternative in the past was sufficient to warrant 
an injunction on development until BLM completed a revised EIS that considered a phased 
development alternative. N. Cheyenne Tribe, 503 F.3d at 841.  

  
Here, BLM’s consideration of a phased development alternative is not only reasonable but, 

given critical resource values at stake, entirely necessary. See Colorado Environmental Coalition, 
185 F.3d at 1174 (quoting 40 C.F.R. § 1502.14) (“agencies must evaluate all reasonable 
alternatives to a proposed action.”). The Bull Mountain project area is in the headwaters of the 
North Fork of the Gunnison River, is home to critical big game winter habitat, and is an important 
recreational area and economic driver for the area.  
 

Phasing in development could limit new well drilling and fracking to a rate similar to the 
historical rate for the area. According to Colorado Oil & Gas Conservation Commission data, 
Gunnison County has seen an average of two new wells drilled per year from 1997 to 2014. 
Colorado Oil & Gas Conservation Commission, Jan. 2015 Staff Report. By phasing in 
development, the BLM could require that only one drilling and fracturing job occur at any given 
time. Instead of operating numerous drilling rigs and numerous fracking operations, the BLM can 
require interim surface reclamation before an operator proceeds with developing new well pad 
sites. This will help reduce pollution and traffic, while preserving open space for wildlife.  

 
II. FLPMA: Unnecessary and Undue Degradation  
 

Pursuant to the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. § 1701 et 
seq., BLM must “take any action necessary to prevent ‘unnecessary or undue degradation’ 
(“UUD”) of the [public] lands.” 43 U.S.C. § 1732(b). Written in the disjunctive, BLM must 
prevent degradation that is “unnecessary” and degradation that is “undue.” Mineral Policy Ctr. v. 
Norton, 292 F.Supp.2d 30, 41-43 (D. D.C. 2003). FLPMA’s UUD standard should be considered 
in light of its overarching mandate that the Bureau employ “principles of multiple use and 
sustained yield.” 43 U.S.C. § 1732(a). While these obligations are distinct, they are interrelated and 
highly correlated. The Bureau must balance multiple uses in its management of public lands, 
including “recreation, range, timber, minerals, watershed, wildlife and fish, and [uses serving] 
natural scenic, scientific and historical values.” 43 U.S.C. § 1702(c). It must also plan for sustained 
yield – “control [of] depleting uses over time, so as to ensure a high level of valuable uses in the 
future.” Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 58, 124 S.Ct. 2373, 159 L.Ed.2d 137 
(2004).  
 

“Application of this standard is necessarily context-specific; the words ‘unnecessary’ and 
‘undue’ are modifiers requiring nouns to give them meaning, and by the plain terms of the statute, 
that noun in each case must be whatever actions are causing ‘degradation.’ ” Theodore Roosevelt 
Conservation Partnership v. Salazar, 661 F.3d 66, 76 (D.C. Cir. 2011) (citing Utah v. Andrus, 486 
F.Supp. 995, 1005 n. 13 (D. Utah 1979) (defining “unnecessary” in the mining context as “that 
which is not necessary for mining” – or, in this context, “for oil and gas development” – and 
“undue” as “that which is excessive, improper, immoderate or unwarranted.”)); see also Colorado 
Env't Coalition, 165 IBLA 221, 229 (2005) (concluding that in the oil and gas context, a finding of 
“unnecessary or undue degradation” requires a showing “that a lessee’s operations are or were 
conducted in a manner that does not comply with applicable law or regulations, prudent 
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management and practice, or reasonably available technology, such that the lessee could not 
undertake the action pursuant to a valid existing right.”). This protective UUD mandate applies to 
BLM’s planning and management decisions. See Utah Shared Access Alliance v. Carpenter, 463 
F.3d 1125, 1136 (10th Cir. 2006) (finding that BLM’s authority to prevent degradation is not 
limited to the RMP planning process). Here, that action is the development authorized by the Bull 
Mountain MDP. The inquiry, then, is whether BLM has taken sufficient measures to prevent 
degradation unnecessary to, or undue in proportion to, the development the EIS permits. See 
Theodore Roosevelt Conservation Partnership, 661 F.3d at 76. Accordingly, resource impacts may 
cause “undue” degradation, even if the activity causing the degradation is “necessary.” Where 
those impacts are avoidable, it is “unnecessary” degradation. 43 U.S.C. § 1732(b). 
 

Therefore, drilling activities may only go forward as long as unnecessary and undue 
environmental degradation does not occur. This is a substantive requirement, and one that BLM 
must define and apply in the context of oil and gas development in the North Fork Valley 
generally, and within the Bull Mountain Unit specifically. In other words, BLM must define and 
apply the substantive UUD requirements in the context of the specific resource values at stake – an 
application that can be found nowhere in the DEIS, but which is required before development 
pursuant to the Bull Mountain MDP can proceed. 

 
Further, these UUD requirements are distinct from requirements under NEPA.  “A finding 

that there will not be significant impact [under NEPA] does not mean either that the project has 
been reviewed for unnecessary and undue degradation or that unnecessary or undue degradation 
will not occur.” Ctr. for Biological Diversity, 623 F.3d at 645 (quoting Kendall's Concerned Area 
Residents, 129 I.B.L.A. 130, 140 (1994)). In the instant case, BLM’s failure to specifically account 
for UUD in its EA – which is distinct from its compliance under NEPA – is also actionable on 
procedural grounds and must occur before the Bull Mountain MPD can be approved.  

 
The UFO is uniquely empowered to make this determination and, as codified in BLM’s 

organic act, the Federal Land and Policy Management Act (“FLPMA”) of 1976, 43 U.S.C. § 1701 
et. seq., taking such action is part of its mandate. FLPMA’s congressional declaration states: 

 
It is the policy of the United States that … the public lands be managed in a manner 
that will protect the quality of scientific, scenic, historical, ecological, 
environmental, air and atmospheric, water resource, and archeological values; that, 
where appropriate, will preserve and protect certain public lands in their natural 
condition; that will provide food and habitat for fish and wildlife and domestic 
animals; and that will provide for outdoor recreation and human occupancy and use; 

 
43 U.S.C. § 1701(a)(8) (emphasis added).  
 

Indeed, BLM is duty bound to develop and revise land use plans according to this 
congressional mandate, so as to “observe the principles of multiple use.” 43 U.S.C. § 
1712(c)(1). “Multiple use” means “a combination of balanced and diverse resource uses 
that takes into account the long-term needs of future generations for renewable and 
nonrenewable resources, including, but not limited to, recreation, range, timber, minerals, 
watershed, wildlife and fish, and natural scenic, scientific and historical values.” Id. at § 
1702(c).  
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FLPMA does not mandate that every use be accommodated on every piece of land; rather, 

delicate balancing is required. See Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 58 (2004). 
“‘Multiple use’ requires management of the public lands and their numerous natural resources so 
that they can be used for economic, recreational, and scientific purposes without the infliction of 
permanent damage.” Public Lands Council v. Babbitt, 167 F.3d 1287, 1290 (10th Cir. 1999) (citing 
43 U.S.C. § 1702 (c)). As held by the Tenth Circuit, “[i]f all the competing demands reflected in 
FLPMA were focused on one particular piece of public land, in many instances only one set of 
demands could be satisfied. A parcel of land cannot both be preserved in its natural character and 
mined.” Rocky Mtn. Oil & Gas Ass'n v. Watt, 696 F.2d 734, 738 n. 4 (10th Cir.1982) (quoting Utah 
v. Andrus, 486 F.Supp. 995, 1003 (D.Utah 1979)); see also 43 U.S.C. § 1701(a)(8) (stating, as a 
goal of FLPMA, the necessity to “preserve and protect certain public lands in their natural 
condition”); Pub. Lands Council, 167 F.3d at 1299 (citing § 1701(a)(8)). As further provided by 
the Tenth Circuit:   

 
BLM’s obligation to manage for multiple use does not mean that development must 
be allowed on [a particular piece of public lands]. Development is a possible use, 
which BLM must weigh against other possible uses – including conservation to 
protect environmental values, which are best assessed through the NEPA process. 
Thus, an alternative that closes the [proposed public lands] to development does not 
necessarily violate the principle of multiple use, and the multiple use provision of 
FLPMA is not a sufficient reason to exclude more protective alternatives from 
consideration. 
 

New Mexico ex rel. Richardson v. Bureau of Land Management, 565 F.3d 683, 710 (10th Cir. 
2009).  
 
 Accordingly, BLM’s analysis of the Bull Mountain MDP must consider, on equal footing, 
the value of protecting and preserving other important resource values in the planning area, along 
with SG Interest’s intent to develop the Unit for oil and gas development. BLM must evaluate 
these competing resources and give suitable weight to FLPMA’s mandate to, where appropriate, 
preserve and protect public lands in their natural condition. See 43 U.S.C. § 1701(a)(8). 
Unfortunately, here, the agency has failed to utilize this opportunity. 
 
III. Endangered Species Act 
 

The Endangered Species Act (“ESA”), 16 U.S.C. § 1531 et seq., imposes two obligations 
upon BLM: the first is procedural and requires that agencies consult with the FWS to determine 
the effects of their actions on endangered or threatened species and their critical habitat, see id. § 
1536(b); the second is substantive and requires that agencies insure that their actions not jeopardize 
endangered or threatened species or their critical habitat, see id. § 1536(a)(2). These requirements 
of the ESA are triggered by “any ‘agency action’ which may be likely to jeopardize the continued 
existence of the species or its habitat.” 16 U.S.C. § 1536(a). In other words, an agency proposing to 
take an action must inquire whether any endangered or threatened species “may be present” in the 
area of the action. When there exists a chance that such species may be present, the agency must 
conduct a biological assessment (“BA”) to determine whether or not the species may be affected by 
the action.  See 16 U.S.C. § 1536(c) (emphasis added). Moreover, section 1536(a)(2) requires 
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federal agencies, when considering the effect of their actions on a species’ critical habitat, to 
consider the effect of those actions on the species’ recovery. See Center for Native Ecosystems v. 
Cables, 509 F.3d 1310, 1322 (10th Cir. 2007).    

 
According to the DEIS, the listed species considered for this assessment are those 

“potentially occurring in Gunnison County.” DEIS at 3-72. BLM, thus, defines a very large action 
area. However, “[w]hile all species were considered, only species which occur in the area, have 
suitable habitat, or for which the Bull Mountain Unit is within the range of the species were 
selected for additional evaluation.” Id. at 3-75. Based on these barriers to evaluation, BLM’s DEIS 
discusses the following listed species: Canada Lynx, Colorado River endangered fish (humpback 
chub, bonytail chub, Colorado pikeminnow, and razorback sucker), and the Greenback cutthroat 
trout. See DEIS at 3-75 to 3-82. Notably, the BLM fails to discuss the Gunnison sage grouse, the 
Yellow-billed cuckoo, and the Mexican spotted owl, even though the project area contains habitat 
or range for each of these species. BLM’s failure to discuss these and other listed and candidate 
species is troubling, and fails to meet the requirements of the ESA.  

 
Regarding species that BLM did identify, the DEIS lists a variety of impacts that may result 

from development of the Bull Mountain MDP.  
 
Canada lynx: In terms of lynx, the EA recognizes that a major transportation route to the 

Bull Mountain Unit, Highway 133, passes through the Ragged Mountain Lynx Analysis Unit 
(RMLAU) and McClure Pass Lynx Linkage Area (MPLLA), DEIS at 4-130, and that average 
annual daily trips from trucks could increase by up to 21 percent from existing levels, DEIS at 4-
134. Despite this increase, BLM relies on a 2,000-vehicle-per-day threshold – at which point lynx 
are believed to be impeded from moving across the highway – to conclude that the Proposed 
Action “may affect but not likely to adversely affect” lynx. DEIS at 4-135. This determination 
was made after looking only at impacts from traffic, and not at any other factor. The relatively low 
threshold for triggering the ESA is whether a listed species “may be present” in the area of action. 
See 50 C.F.R. § 402.01. By looking only at traffic impacts on SH 133, and not at any other possible 
impacts, the EIS fails to sufficiently analyze the effect that the proposed development may have on 
lynx, and thus fails to meet the requirements of both the ESA and NEPA.  

Furthermore, the BLM determines that increased traffic is not expected to impact lynx 
populations “due to a general lack of suitable habitat.” DEIS at 4-135. But, as described above, 
while lynx habitat is negligible within the Bull Mountain Unit, the Unit is surrounded by a larger, 
connected landscape of suitable lynx habitat, Lynx Analysis Units (“LAUs”) and Lynx Linkage 
Areas (“LLAs”). BLM may not discount the potential for the Unit to serve as a lynx movement 
corridor between more suitable surrounding habitats.  

 
Endangered Colorado & Gunnison River Fish: The DEIS provides: “The Unit is 

approximately 60 river miles upstream of the nearest designated critical habitat for the Colorado 
pikeminnow and razorback sucker and even further away for designated critical habitats for the 
humpback chub and bonytail in the mainstem of the Colorado River.” DEIS at 3-82. BLM relies on 
these distances to discount any impacts that may occur to these fish species, reasoning that 
“[c]apturing potential contaminants at Paonia Reservoir would minimize impacts on Colorado 
River fish as a result of hazardous spills or sediment releases . . . .” DEIS at 4-135. Elsewhere in 
the DEIS, however, BLM recognizes the threat of sedimentation, salinity, and contamination posed 
by the proposed action, as well as the hydrologic connectivity and, therefore, the connectivity of 
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impacts, between waters in the Bull Mountain Unit and resources found in the Gunnison and 
Colorado Rivers. See Section B.7. This incongruence is left unexplained and unanalyzed.  

 
While largely ignoring potential impacts from sedimentation, salinity and contamination, 

the DEIS devotes at least cursory attention to water depletions. Elsewhere in the DEIS BLM 
identifies BLM estimates that the fracking process alone will require a total of 2,370 acre-feet of 
water, and that dust suppression and drilling will require an additional 111 acre-feet of water. See 
DEIS at 4-88. According to BLM, this amounts to annual depletions of 32 acre-feet per year. See 
DEIS at 4-135. BLM tries to minimize the impact of this depletion by stating that “the maximum 
water depletion for East Muddy Creek would be about 0.1 percent of the average annual discharge 
during a dry year to 0.03 percent of the discharge during a wet year.” DEIS at 4-131. The U.S. 
FWS, however, “considers any net water depletion that could decrease instream flows to have 
direct and/or indirect impact on the four Colorado River endangered fish species.” Id. Accordingly, 
BLM determined that the “Proposed Action ‘may affect, and is likely to adversely affect’ the 
Colorado pikeminnow, razorback sucker, humpback chub, and bonytail chub.” Id. Nevertheless, 
and despite a determination that triggers ESA requirements to prepare a biological opinion and 
formally consult with FWS, BLM concludes: “the impacts of additional water depletions could be 
mitigated by SG and the BLM, which would therefore make their activities compliant with the 
1999 Programmatic BO and Recovery Agreement and ensure continued recovery of these listed 
species.” EIS at 4-131 (emphasis added). It is remarkable that BLM, in their DEIS, is explicitly 
ignoring the requirements of the ESA by relying on unspecified mitigation that could protect these 
species, without so much as even informal consultation with FWS. BLM does so in the face of a 
FWS determination that considers any water depletion to be significant to these species, thus 
signaling the need to perform a biological opinion. BLM’s unrepentant disregard for these 
endangered fish species is plainly in direct violation of ESA section 7, and cannot be sustained. See 
50 C.F.R. § 402.14(a) (requiring formal consultation when an agency determines that any action it 
takes “may affect listed species or critical habitat.”). 

 
Greenback Cutthroat Trout: The DEIS recognizes that genetically pure populations of 

Greenback cutthroat trout exist in many of the waters within the Bull Mountain Unit, including in 
both Roberts Creek and Dyke Creek – with genetic purity of 96% and 98% respectively – both of 
which are tributaries in the Muddy Creek basin. DEIS at 3-82. In addition, cutthroat populations in 
Henderson Creek – although not having undergone the genetic testing process – have been shown 
to be of greenback cutthroat trout lineage. Id. The DEIS admits that Greenback cutthroat trout are 
“extremely vulnerable to competition,” and are also “vulnerable to water depletions.” Id. Despite 
recognizing the immediate presence of this species, as well as their vulnerability to impacts, the 
DEIS concludes that “may affect, and are not likely to adversely affect” greenback cutthroat 
trout, despite a pipeline crossing of Roberts Creek, given the use of Best Management Practices 
and applicant-committed mitigation.” DEIS at 4-132. There is, of course, no analysis or 
explanation of how those BMPs and industry mitigation would protect species impacts. 
“Mitigation measures must be reasonably specific, certain to occur, and capable of implementation; 
they must be subject to deadlines or otherwise-enforceable obligations; and most important, they 
must address the threats to the species in a way that satisfies the jeopardy and adverse modification 
standards.” Center for Biological Diversity v. Rumsfeld, 198 F.Supp.2d 1139, 1152 (D.Ariz. 2002); 
see also Natural Resources Defense Council v. Kempthorne, 506 F. Supp.2d, 322, 355 (E.D.Cal, 
2007) (providing that a laundry list of possible mitigation measures, without specificity, are merely 
suggestions); Northern Plains, 668 F.3d at 1083 (holding post-approval mitigation measures as 
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failing to fulfill NEPA hard look requirements). Quite clearly, this standard has not been met 
through BLM’s approach.  

 
When listed species may be present, as here, the ESA requires BLM to minimally conduct a 

biological assessment (“BA”) to determine impacts. 16 U.S.C. § 1536(c); see also 50 C.F.R. 
§402.12(f) (providing elements to be included for review in a BA). BLM’s cursory approach fails 
to satisfy even this initial threshold requirement of the ESA. Moreover, formal consultation and a 
biological opinion (“BiOp”) are required where, as here, an acting agency determines that any 
action it takes “may affect listed species or critical habitat.”  50 C.F.R. § 402.14(a); see also, 
Colorado Environmental Coalition v. Office of Legacy Management, 819 F.Supp.2d 1193, 1222 
(D. Colo. 2011) (holding the agency “acted arbitrarily and capriciously by failing to consult with 
FWS prior to or immediately following the issuance of the EA, in violation of the ESA.”). BLM 
has chosen to ignore these compulsory ESA requirements and, instead, has chosen to rely on 
“[a]dherence to applicable BMPs listed in Appendix C [which] would minimize the potential for 
impacts to Threatened, Endangered, and Candidate species.” EA at 66. Not only are these 
mitigation measures insufficient under NEPA – as tirelessly stated throughout these comments – 
but also, as explained above, fail to meet the standards of the ESA. See CBD, 198 F.Supp.2d at 
1152; NRDC, 506 F.Supp. 2d at 355. Indeed, these mitigation measures – aimed to protect listed 
species and habitat – amount to nothing more than a general requirement for ESA compliance, as 
well as a requirement that the operator notify FWS and BLM if ESA listed species are discovered. 
Appendix C-2, C-9. Such measures are horrifyingly insufficient in meeting the requirements of 
section 7 of the ESA, and do not “identify the means to avoid or minimize effects on listed species 
or habitat and, therefore, provides no assurances that those resources will be protected.” FWS 
Comments at 5. BLM must conduct a BiOp and engage in formal consultation with FWS before 
the Bull Mountain MDP can proceed. 
 
II. CONCLUSION 
 

Citizens for a Healthy Community and High Country Conservation Advocates appreciate 
your consideration of the information and concerns addressed herein, as well as the information 
included in the attached exhibits. This information is critical and must be included in the final 
analysis for the Bull Mountain Master Development Plan EIS. 

 
Should you have any questions or wish to discuss our concerns in greater detail, please do 

not hesitate to contact us. 
 
Sincerely, 
 

 
Laura King 
WESTERN ENVIRONMENTAL LAW CENTER 
103 Reeder’s Alley  
Helena, Montana 59601  
406.204.4852 
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Jim Ramey 
Executive Director 
CITIZENS FOR A HEALTHY COMMUNITY  
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970.399.9700 
chc.director@gmail.com 
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jnichols@wildearthguardians.org 
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Chairperson 
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Redstone, CO, 81623 
970.963.2143 
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ECOFLIGHT 
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Aspen, CO 81611 
bruce@ecoflight.org 
 
Peter Hart 
Staff Attorney/Conservation Analyst 
WILDERNESS WORKSHOP 
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Carbondale, CO 81623 
970.963.3977, ext. 12 
peter@wildernessworkshop.org 
 
Harv Teitelbaum 
Chair, Oil & Gas Committee 
SIERRA CLUB 
Rocky Mountain Chapter 
P.O. Box 620 
Nederland, CO 80466 
harv.teitelbaum@rmc.sierraclub.org 
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ROCKY MOUNTAIN RECREATION INITIATIVE 
1567 Twin Sisters Rd. 
Nederland, CO 80466 
303.447.9409 
mcclelr@colorado.edu 
 
Shelley Silbert 
Executive Director 
GREAT OLD BROADS FOR WILDERNESS 
Box 2924 
Durango, CO 81302 
970.385.9577 
shelley@greatoldbroads.org 
 
Matt Sandler 
Staff Attorney 
ROCKY MOUNTAIN WILD 
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Denver, CO 80202 
303.546.0214 ext. 1 
matt@rockymountainwild.org 
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APPENDIX A 
 
MEMORANDUM 
 
TO:  Alli Melton, High Country Conservation Advocates 

 Jim Ramey, Citizens for a Healthy Community 
 
FROM: Megan Will iams  

Air Quality Consultant 
 
DATE: April  14, 2015 
 
RE: Air Quality Review of the Bull Mountain Unit Master Development 

Plan Draft Environmental Impact Statement (MDP DEIS) 
 
Following is a review of the air quality portions of the Bull Mountain Unit Master Development Plan 
Draft Environmental Impact Statement (MDP DEIS), dated January 2015. 
 
SUMMARY 
 
The air quality modeling analyses performed by BLM for the MDP DEIS indicate that adverse 
impacts on air quality would occur due to the proposed project sources alone and cumulatively 
when considering other sources in the region. These adverse impacts will further exacerbate 
existing air quality conditions that threaten violation of air quality standards. Background data and 
other analyses indicate that compliance with National Ambient Air Quality Standards (NAAQS) is 
threatened, significant air quality deterioration is not being prevented and visibility impairment is 
already occurring due in part to current development in the air quality study area for the MDP 
DEIS. Further, the air quality analyses presented in the MDP DEIS and accompanying air quality 
technical documents are deficient as detailed in this memo. As a result of these deficiencies, it is 
likely that air quality impacts would be predicted to be even more severe than what is presented in 
the MDP DEIS.  
 
Specifically, this memo includes detailed comments on the following air quality issues that this 
MDP DEIS must address: 
 

• Background concentrations of ozone and particulate matter in the air quality study area are 
at or exceed levels harmful to human health  

• Visibility in nearby Class I and sensitive Class II areas is already impaired 
• The BLM’s air quality modeling analysis predicts significant ozone impacts 
• The BLM’s air quality modeling analysis predicts significant visibility and ecosystem 

impacts 
• The BLM’s air quality modeling analysis does not assure the prevention of significant 

deterioration of air quality 
• The BLM’s hazardous air pollutant analysis predicts significant health impacts  
• The BLM’s air quality modeling analysis likely underpredicts ozone concentrations 
• The BLM’s air quality modeling analysis likely underpredicts nitrogen dioxide 

concentrations 
• The BLM’s air quality modeling analysis likely underpredicts particulate matter 

concentrations 
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• The MDP DEIS does not include a comprehensive regional inventory for use in 
determining existing and reasonably foreseeable cumulative air quality impacts  

• The MDP DEIS does not include a comprehensive set of mitigation measures that would 
ensure no significant impacts to air quality and air quality related values in the impacted 
area 

 
The MDP DEIS does not adequately analyze the air quality impacts that could occur as a result of 
the actions authorized under the MDP DEIS, therefore, failing to comply with the National 
Environmental Policy Act (NEPA) and the Federal Land Policy and Management Act (FLPMA). 
The air analyses included in the DEIS are not a comprehensive assessment of the environmental 
and public health impacts resulting from an increase in air pollution in an area already heavily 
impacted by the adverse effects of increasing development. Without such an analysis, the BLM 
cannot know what the impacts of the activities proposed in the MDP DEIS will be on air quality, 
human health and the natural environment or whether the BLM will prevent significant 
deterioration in air quality, as required by the Clean Air Act.  
 
The BLM does not put forth any alternative in the MDP DEIS that fully protects air quality in the 
area. The Agency Proposed Action (B) provides for up to 36 new well pads and up to 150 new 
wells and 4 new compressor stations.183 Even Alternative C, the Modified Action, is not sufficiently 
protective of air quality. All of the alternatives fall short of establishing enforceable mitigation 
measures that will ensure that there are no violations of the applicable State and Federal 
requirements (e.g., compliance with the National Ambient Air Quality Standards). The BLM must 
propose a detailed and enforceable mitigation plan and consider that plan in detail as an 
alternative in the MDP DEIS, using any and all means, prior to issuance of the final EIS, that will 
ensure no violations of Clean Air Act standards and, further, adherence to thresholds established 
by best available science regarding protection of public health and the environment. If the BLM 
authorizes the proposed action, its actions will not ensure air quality protection. The BLM must 
improve upon its air quality analysis and then must develop an alternative that ensures no 
violations of Clean Air Act standards.  
 
Following are detailed air quality comments on the MDP DEIS identifying significant adverse 
impacts on air quality and air quality related values and also identifying potential impacts that have 
not been adequately disclosed or addressed in the MDP DEIS. 
 
The BLM’s Own Assessment Indicates the Proposed Development Will  Have 
Adverse Impacts on Air Quality and Therefore the MDP DEIS—Which Does 
Not Fully Acknowledge Such Impacts—Does not Satisfy the Requirements of 
the National Environmental Policy Act and the Federal Land Policy and 
Management Act  
 
The BLM’s analysis of the MDP DEIS shows adverse impacts on air quality. Specifically, the 
BLM’s own analysis fails to ensure compliance with the National Ambient Air Quality Standards 
(NAAQS) for ozone, shows health impacts from hazardous air pollution and shows ecosystem 
impacts in nearby Class I and sensitive Class II areas. The BLM’s analysis also does not ensure 
that the project will prevent significant deterioration of air quality. In short, the DEIS does not 
satisfy the BLM’s obligations under the National Environmental Policy Act (NEPA) and the Federal 
Land Policy and Management Act (FLPMA) to disclose whether the proposed development will 
cause Clean Air Act (CAA) violations, and to consider alternatives that better mitigate air pollution 

183 BLM MDP DEIS Table ES-1  
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under NEPA, and to adopt mitigation under FLPMA, to prevent CAA violations and to prevent 
unnecessary or undue degradation of public lands and the environment (43 U.S.C. § 1732(b)). 
 
Under NEPA, the BLM has obligations to assess and report the near-field, far-field and cumulative 
impacts of expected emissions from the proposed project on the NAAQS, prevention of significant 
deterioration (PSD) increments, and air quality related values (AQRVs), and to identify 
alternatives or other mitigation measures sufficient to prevent expected violations of NAAQS, PSD 
increments and adverse impacts on AQRVs. (40 C.F.R. §§ 1502.14(a), (f), 40 C.F.R. § 1502.16(h) 
and 40 C.F.R. § 1508.27(b)(10)).  
 
In order to meet its obligations under NEPA and FLPMA, the BLM must identify an allowable level 
of emissions for the proposed development that would not cause or contribute to violations of 
pollution standards in the ambient air or adverse impacts on air quality related values in Class I 
and sensitive Class II areas, and identify mitigation measures to achieve those emission levels. 
NEPA explicitly requires that the EIS for the development “shall include discussions of: (h) Means 
to mitigate adverse environmental impacts (if not fully covered under § 1502.14(f)).” Where 
“[m]itigation includes: (a) avoiding the impact altogether by not taking a certain action or parts of 
the action; (b) minimizing impacts by limiting the degree or magnitude of the action and its 
implementation.” 40 C.F.R. § 1508.20.  
 
In its EIS analysis, BLM must include all information relevant to reasonably foreseeable significant 
adverse impacts and must fully justify any incomplete or unavailable information per the 
requirements of 40 C.F.R. § 1502.22. 

 
The BLM has failed to accomplish this in this MDP DEIS. Importantly, all alternative scenarios are 
shown to violate at least one, if not several of the air quality standards laid out by the CAA and 
mandated for NEPA projects under FLPMA. Even Alternative C, the Modified Action, is shown to 
result in adverse impacts to air quality and air quality related values. Specifically, the MDP DEIS 
and associated supporting documents report health impacts from hazardous air pollution, 
significant deterioration of air quality and ecosystem impacts.  Even more troublesome is the fact 
that the modeling does not fully, and properly, evaluate project and cumulative impacts and 
therefore fails to disclose the maximum potential impacts to the impacted area. Further, 
background concentrations understate air quality in the area meaning that the adverse air quality 
impacts would likely be much worse, in reality, than what is shown in the MDP DEIS. 
 
The BLM Must Acknowledge and Address the Existing Air Quality Concerns 
in the North Fork Valley and Nearby Impacted Areas   
 
The BLM must acknowledge the existing air quality concerns in the North Fork Valley and nearby 
impacted areas and recognize that high background levels of air pollutants can mean that even if 
the activities analyzed in the MDP DEIS will result in only minor increases in certain pollutants, the 
aggregate level of pollution that could result might have significant detrimental effects on human 
health and the environment (e.g., visibility and ecosystems).  
 
Background concentrations of ozone and PM in the area are at or exceed the NAAQS and leave 
virtually no room for additional growth in emissions. Visibility in nearby Class I areas is already 
impaired. For the BLM to present alternatives for the MDP DEIS that allow for growth in the 
emissions that contribute to these existing air quality concerns is inconsistent with the CAA’s goal 
to protect human health and the environment. These issues must be dealt with in this MDP DEIS 
by ensuring overall air quality compliance throughout the affected area. Specifically, the BLM must 
acknowledge and address the areas of concern described in more detail below. 
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III. Wintertime Ozone Exceedances Near Oil and Gas Fields Point to a 
Worsening Problem 
 
There is increasing precedence for wintertime ozone problems where oil and gas 
development occurs in the West. The atmospheric chemistry leading to ozone formation 
is complex and is highly sensitive to a wide range of factors, including the intensity of 
sunlight, air temperature and the quantity and chemical composition of the volatile organic 
compounds (VOC) and nitrogen oxide (NOx) pollutants that combine in the presence of 
sunlight to form ozone. Traditionally, elevated ozone levels are thought to be a 
summertime problem that plagues large urban areas. But recent ongoing events that have 
occurred in rural southwest Wyoming and northeast Utah in wintertime demonstrate this is 
not always the case. This raises a concern with respect to potential wintertime ozone 
formation in the impacted area.  
 
According to a study conducted by the National Oceanic and Atmospheric Administration, 
ozone rapidly formed in southwest Wyoming “when three factors converged: ozone-
forming chemicals from the natural gas field, a strong temperature inversion that trapped 
the chemicals close to the ground, and extensive snow cover, which provided enough 
reflected sunlight to jump-start the needed chemical reactions.”184 The North Fork Valley 
also exhibits these same factors needed for ozone formation. First, oil and gas sources in 
the region contribute to pollutant concentrations that have the potential to form ozone. 
Second, strong temperature inversions are present in the valley exhibiting a high potential 
for wintertime meteorological inversions. Finally, given the overall high elevation 
throughout the impacted area, extensive snow cover is persistent in the region during 
winter months.  
 
In July 2012, the EPA designated all of Sublette County and portions of Lincoln and Sweetwater 
counties in Wyoming as an ozone nonattainment area. The Uinta Basin in Utah has been 
experiencing a similar situation of wintertime ozone and PM NAAQS exceedances together with 
increasing oil and gas development. While the Uinta Basin is still officially in attainment of the 
ozone standard, elevated ozone levels over recent years and tighter ozone standards proposed 
by EPA point to a nonattainment designation by the EPA. Failing to consider the potential impact 
from additional development in the region on wintertime ozone formation has the potential to 
contribute to ozone standard exceedances and potential nonattainment designation, similar to that 
facing Wyoming and Utah.  
  
The importance of protecting the air quality for those people who live in the region, most 
importantly for sensitive populations, including children, the elderly and those with respiratory 
conditions is huge.  Exposure to ozone is a serious concern as it can cause or exacerbate 
respiratory health problems, including shortness of breath, asthma, chest pain and coughing, 

184 See NOAA’s press release at http://www.noaanews.noaa.gov/stories2009/20090118_ozone.html, 
January 18, 2009 for Schnell, R.C., et al.  2009.  Rapid photochemical production of ozone at high 
concentrations in a rural site during winter.  Nature Geoscience 1-3 (January 18, 2009), 
http://www.nature.com/naturegeoscience. 
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decreased lung function and even long-term lung damage.185  According to a recent report by the 
National Research Council “short-term exposure to current levels of ozone in many areas is likely 
to contribute to premature deaths”.186  
 
EPA revised the 8-hour ozone standard from 80 parts per billion (ppb) to 75 ppb back in 2008 and 
in December 2014 proposed even stricter standards, between 60 and 70 ppb.187 The Clean Air 
Scientific Advisory Committee’s (CASAC) —appointed by the Administrator to recommend 
revisions to the existing standards, per section 109(d)(2) of the Clean Air Act—recommended in 
2008 that EPA substantially lower the 8-hour standard. At that time the EPA did not abide by the 
committees recommendations. Specifically, the CASAC put forth a unanimous recommendation to 
lower the 8-hour standard from 80 ppb to somewhere between 60-70 ppb.188 The committee 
concluded that there is no scientific justification for retaining the current 8-hour standard and that 
the EPA needs to substantially reduce the primary 8-hour standard to protect human health, 
especially in sensitive populations. So, even ozone concentrations at levels as low as 60 ppb can 
be considered harmful to human health and the BLM should consider this when evaluating the air 
impacts in the MDP DEIS, including by considering, in detail, an alternative in the MDP DEIS 
pursuant to NEPA that would constrain emissions within the 60-70 ppb range established by the 
CASAC, regardless of what EPA eventually chooses to do as BLM has a duty, independent of the 
CAA, to protect public health and the environment.  
 
In addition to the human health effects, ozone pollution can cause adverse effects to the physical 
environment. Ozone is absorbed by plants and can cause leaf discoloration, reduced 
photosynthesis, and reduced growth as well as make plants more susceptible to disease, pests 
and environmental stresses.189 Ozone effects on trees are thought to accumulate over time such 
that whole forests or ecosystems can be affected. The National Park Service (NPS) finds that 
ozone sensitive vegetation is found in Arches National Park (in the air quality study area) and 
NPS further states that ozone concentrations are high enough to induce plant injury on certain 
species under certain conditions.190  Specifically, NPS estimates that “ozone concentrations and 
cumulative doses at the park are high enough to harm sensitive vegetation in areas of higher soil 
moisture, such as riparian zones.”191 NPS identifies the following ozone sensitive plant species in 
Arches NP: Robinia pseudoacacia (black locust), Apocynum cannabinum (Indian hemp), 
and Salix gooddingii (Goodding's willow).192 
 
The MDP DEIS presents a background concentration for ozone of 141 micrograms per cubic 
meter (µg/m3), or 72 ppb, in Table 3-3 of the MDP DEIS. This value is reported as the 8-hour 
average concentration from Greasewood Hub, collected during 2009-2010. The BLM should 
provide more information on this monitor (e.g., location, Federal Reference Method status, 
monitoring schedule, etc.). More recent data from ozone monitors in the region indicate that ozone 

185 See EPA’s National Ambient Air Quality Standards for Particulates and Ozone, 62 FR 38,856 (July 18, 
1997). 
186 http://www.nationalacademies.org/morenews/20080422.html  
187 See 79 FR 75234, December 17, 2014.  
188 EPA-CASAC-LTR-07-001, Clean Air Scientific Advisory Committee’s (CASAC) Peer Review of the 
Agency’s 2nd Draft Ozone Staff Paper, October 24, 2006. 
189 As discussed in U.S. National Park Service, Air Quality in Our National Parks, 2002, Chapter 2. 
190 See http://www.nature.nps.gov/air/Permits/ARIS/arch/?CFID=10150473&CFTOKEN=83478653  
191 See http://www.nature.nps.gov/air/Permits/ARIS/arch/impacts.cfm?tab=2#TabbedPanels1  
192 Id. 
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levels are already exceeding the NAAQS of 75 ppb on some days, by a considerable margin.193 
The following table summarizes recently recorded ozone concentrations in the air quality study 
area (see Figure 3-1 of the MDP DEIS) that exceed the level of the NAAQS:  
 
Table 1:  Recently Recorded High Ozone Concentrations at Monitors In the Air Quality Study 
Area (Source: EPA AirData) 
(note, current NAAQS = 75 ppb, 2014 EPA proposed NAAQS range = 60-70 ppb)  
Concentrations in bold were recorded in winter (January, February) 

Site ID Monitor Notes* Year 
1st High 
8hr O3  
[ppb] 

4th High 
8hr O3  
[ppb] 

Gothic 08-051-9991 FRM – EPA 
CASTNET 2012 81** 70** 

Rifle 08-045-0012 FRM – CDPHE 
SLAMS 2013 107 82 

McClure Pass 08-051-0008 FRM – USFS  
(summer only) 2012 79 66 

Ajax Mountain 08-097-0002 FRM – USFS  
(summer only) 2011 76 74 

Sunlight Mountain 08-045-0016 FRM – USFS  
(summer only) 2012 85 82 

Wilson 08-045-0017 FRM – USFS  
(summer only) 2012 77 71 

Silt-Collbran 08-077-0022 FRM – USFS  
(summer only) 2012 77 73 

Grand Mesa 08-077-0021 FRM – USFS  
(summer only) 2012 76 70 

Palisade 08-077-0020 FRM Special 
Purpose 2012 75** 71** 

Flattops #3 08-045-0014 FRM – USFS  
(summer only) 2012 70 68 

Ripple Creek Pass 08-045-0015 FRM – USFS  
(summer only) 2012 72 68 

Colorado National 
Monument 08-077-1001 FRM – NPS  

(summer only) 2012 73 71 

Rangely 08-103-0006 FRM NPS 

2011 88 73 
2012 71 69 
2013 106 91 

2011-2013 avg 78 
Uintah County, 
Utah  
(~30 miles SW of 
Rangely) 

49-047-5632 
FRM Industrial 
(Enefit) – Background 
Concentration  

2012 77 72 

Dinosaur National 
Monument 49-047-1002 FRM – NPS 

CASTNET 

2011 106 90 
2012 83** 75** 
2013 126 114 

2011-2013 avg 93 
TABLE NOTES: 

193 While some of these data were collected at monitors that technically cannot [yet] be used to determine 
attainment status for the NAAQS they are Federal Equivalent Method monitors and the data are considered 
viable and representative of the area.  
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* Monitor notes include information on whether or not the monitor is a Federal Reference Monitor (FRM), the 
owner (e.g., Colorado Department of Public Health and Environment (CDPHE), National Park Service 
(NPS), Environmental Protection Agency (EPA), US Forest Service (USFS)), and the monitor type (e.g., 
state and local air monitoring stations (SLAMS), Clean Air Status and Trends Network (CASTNET), Special 
Purpose, etc.).  
** Includes exceptional events 
 
All of the concentrations in the above table exceed the higher end of the range of concentrations 
proposed by EPA in 2014 for the updated NAAQS (60-70 ppb). Of greatest concern are recent 
monitored concentrations closest to the proposed development. Monitors at McClure Pass, Rifle 
and Gothic have recorded ozone levels above the level of the NAAQS in recent years. Given that 
ozone issues must be assessed on a regional scale it is important for BLM to consider recently 
recorded ozone concentrations throughout the air quality study area. Recently recorded maximum 
8-hour average ozone concentrations at three monitors in the air quality study area exceed 100 
ppb. All three of these monitors had 4th high values that exceeded the level of the current NAAQS 
by a significant amount (109% - 121%). And, in fact, both the Rangely and Dinosaur National 
Monument monitors have 3-year average 4th highest 8-hour ozone concentrations that exceed the 
current NAAQS. Of note is the fact that all of these high concentrations were recorded in winter. 
 
Just west of the air quality study area in northeastern Utah, maximum recorded wintertime ozone 
values at monitors in Ouray and Redwash in 2013 were as high as 141 ppb. The 4th highest 
maximum 8-hour average ozone concentration at these monitors in 2013 was 133 ppb, with a full 
48 days recording 8-hour average concentrations of 75 ppb.194 According to the recent draft 
Gasco development EIS in this area: 
 

Based on the emission inventories developed for Uintah County, the likely dominant 
source of ozone precursors at the Ouray and Redwash monitoring sites are oil and gas 
operations near the monitors. The monitors are located in remote areas where impacts 
from other human activities are unlikely to be significantly contributing to this ozone 
formation. Although ozone precursors can be transported large distances, the 
meteorological conditions under which this cold pool ozone formation is occurring tend to 
preclude any significant transport. Currently, ozone exceedences in this area are confined 
to the winter months during periods of intense surface inversions and low mixing 
heights.195  

 
Given the fact that there is very little wintertime ozone monitoring data in the Bull Mountain MDP 
DEIS air quality study area and what little data have been collected to date show that elevated 
ozone concentrations are present, it is critical that the BLM not proceed without implementing 
further mitigation measures to prevent a similar situation to that in Utah and Wyoming where 
wintertime ozone concentrations near oil and gas development have caused regular and 
considerable exceedances of the ozone NAAQS.  
 
Essentially, there is no room for growth in emissions that contribute to these harmful levels of 
ozone pollution in the area - namely, NOx and VOC. Yet, in the proposed action BLM is 
contemplating 150 additional wells in the area, adding over 413 tons per year of NOx emissions 
and 125 tons per year of VOC emissions.196  

194 EPA AirData http://www.epa.gov/airquality/airdata/  
195 BLM Gasco Draft EIS  at 3-13, available online at 
http://www.blm.gov/ut/st/en/fo/vernal/planning/nepa_/gasco_energy_eis.html  
196 BLM MDP DEIS at 4-50. 
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Any increase in emissions of ozone precursors will exacerbate the negative health effects of 
ozone in the region and is almost certain to cause significant health-based impacts when 
considering EPA’s proposed revisions to the ozone NAAQS and the CASAC recommendations. 
The BLM must establish strict and enforceable, state-of-the-art mitigation measures that 
essentially do not allow for growth in NOx and VOC emissions in the area in order to protect 
human health and to avoid future violations of the ozone NAAQS. These mitigation measures 
should be considered, in details, as alternatives in the DEIS pursuant to NEPA. In order to protect 
human health and to fulfill its responsibility to provide for compliance with the ozone standard in 
this MDP DEIS, the BLM must ensure that this value does not increase further and instead make 
a plan within this MDP DEIS to keep ozone below harmful levels.  
 
Particulate Matter Emissions in the Area are High 
 
The MDP DEIS presents background concentrations for particulate matter with an aerodynamic 
diameter less than 10 microns (PM10) and less than 2.5 microns (PM2.5) from monitors in Ignacio 
and Williams Willow Creek, respectively, in Table 3-3 of the MDP DEIS. The 24-hour average 
PM10 background concentration of 36 µg/m3 is based on data from 2003-2005. The 24-hour 
average PM2.5 background concentration of 14 µg/m3 is based on more recent data, from 2012. 
These data – especially for PM10 – do not reflect more recent PM monitoring data from the area. 
Specifically, more recent PM10 monitoring data from Crested Butte, Mount Crested Butte and 
Delta all show significantly higher background concentrations. The following table summarizes 
these additional PM10 data: 
 
Table 2:  Recently Recorded High PM10 Concentrations at Monitors In the Air Quality Study Area 
(Source: EPA AirData) 

Site ID Monitor 
Notes1 Year 

1st High 
PM10  
24hr avg 
[µg/m3]2 

2nd High 
PM10  
24hr avg 
[µg/m3]2 

Mt Crested Butte 08-051-0007 FRM SLAMS 2008 102 STP 64 STP 
Mt Crested Butte 08-051-0007 FRM SLAMS 2009 93 STP 81 STP 
Mt Crested Butte 08-051-0007 FRM SLAMS 2010 168 STP 123 STP 
Mt Crested Butte 08-051-0007 FRM SLAMS 2011 65 STP 62 STP 
Mt Crested Butte 08-051-0007 FRM SLAMS 2012 132 LC 69 LC 
Mt Crested Butte 08-051-0007 FRM SLAMS 2013 148 LC 29 LC 
Mt Crested Butte 08-051-0007 FRM SLAMS 2014 74 STP 51 STP 
Crested Butte 08-051-0004 FRM SLAMS 2008 108 STP 99 STP 
Crested Butte 08-051-0004 FRM SLAMS 2009 103 STP 86 STP 
Crested Butte 08-051-0004 FRM SLAMS 2010 174 STP 87 STP 
Crested Butte 08-051-0004 FRM SLAMS 2011 77 STP 74 STP 
Crested Butte 08-051-0004 FRM SLAMS 2012 50 STP 48 STP 
Crested Butte 08-051-0004 FRM SLAMS 2013 140 STP 61 STP 
Crested Butte 08-051-0004 FRM SLAMS 2014 116 STP 97 STP 
Delta 08-029-0004 FRM SLAMS 2008 92 STP 64 STP 
Delta 08-029-0004 FRM SLAMS 2009 165 LC 114 STP 
Delta 08-029-0004 FRM SLAMS 2010 125 STP 115 STP 
Delta 08-029-0004 FRM SLAMS 2011 51 STP 44 STP 
Delta 08-029-0004 FRM SLAMS 2012 65 STP 58 STP 
Delta 08-029-0004 FRM SLAMS 2013 64 STP 44 STP 
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Site ID Monitor 
Notes1 Year 

1st High 
PM10  
24hr avg 
[µg/m3]2 

2nd High 
PM10  
24hr avg 
[µg/m3]2 

Delta 08-029-0004 FRM SLAMS 2014 108 STP 49 STP 
TABLE NOTES: 
1 Monitor notes include information on whether or not the monitor is a Federal Reference Monitor (FRM), the 
owner, if other than CDPHE (e.g., National Park Service (NPS)), and the monitor type (e.g., state and local 
air monitoring stations (SLAMS), etc.).  
2 STP indicates standard temperature and pressure, LC indicates local conditions 
 
The above table shows that more recent PM10 background monitoring data collected closer to the 
development area than the monitor used to determine the background concentration in the MDP 
DEIS are higher than what was used in the MDP DEIS. In fact, all of the monitoring locations in 
the summary table have recorded second high PM10 concentrations far greater than the value of 
36 µg/m3 used in the MDP DEIS. Each location has a second high value greater than 99 µg/m3 
with the highest second high value recorded in Mount Crested Butte in 2010 of 123 µg/m3, which 
is over three times higher than the background concentration used in the MDP DEIS and over 
80% of the NAAQS of 150 µg/m3. 
 
For PM2.5, more information is needed in order to assess whether the background concentration of 
14 µg/m3 from ‘Williams Willow Creek’ is representative of background concentrations in the study 
area (e.g., location of the monitor, Federal Reference Method status, monitor schedule, etc.). The 
only active Federal Reference Method PM2.5 monitors in the study area are in Grand Junction and 
Rangely. The Rangely monitor recorded an exceedance of the 24-hour average PM2.5 NAAQS of 
35 µg/m3 in 2012 (maximum monitored concentration was 36 µg/m3; the 98th percentile 
concentration was 25 µg/m3). The monitor also has recorded high wintertime PM2.5 concentrations 
(e.g., 29 µg/m3 in January 2013).197 Monitoring data from Grand Junction also show recorded 
wintertime values that exceed the NAAQS with maximum monitored concentrations as high as 42 
µg/m3 in January 2013 (and a 98th percentile average value of 40 µg/m3).198 The same monitor 
has recorded values of 29 µg/m3 in January 2014 and 26 µg/m3 in January 2015.199 All of these 
concentrations were observed in wintertime (January).  
 
In addition to wintertime ozone, wintertime PM is a growing concern near oil and gas 
development. In oil and gas development areas in northeast Utah, air quality monitors have 
recorded very high wintertime values of 24-hour average PM2.5. Speciation studies completed on 
samples collected in the Uinta Basin found that the sources that contribute to the high 
concentrations (organic and elemental carbon sources) are different than those seen in the urban 
areas of the Wasatch Front and Cache Valley (mostly ammonium nitrate from combustion sources 
(NOx)) with the large fraction of carbon material found in the samples from the Uinta Basin (up to 
80% of the PM2.5 by mass) indicating a “likelihood of strong regional contributions of the oil and 
gas industry to the atmospheric hydrocarbon (VOC) burden of the Uinta Basin’s airshed.”200 With 
maximum monitored 24-hour average PM2.5 concentrations occurring primarily in winter in the 
monitors in the air quality study, it is important for the BLM to closely monitor wintertime PM2.5 
concentrations in the project area. BLM should establish monitoring requirements for the project 

197 EPA AirData http://www.epa.gov/airquality/airdata/  
198 Id. 
199 Id. 
200 Energy Dynamics Laboratory, Utah State University Research Foundation, Final Report: Uinta Basin 
Winter Ozone and Air Quality Study December 2010-March 2011, EDL/11-039, June 14, 2011, p. 71. 
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area to help manage PM2.5 impacts. 
 
The BLM must consider the higher background concentrations monitored in the air quality study 
area in winter as part of the MDP DEIS analysis. With the large amount of oil and gas 
development going on in the study area it is critical that the BLM use a background concentration 
that is reflective of nearby oil and gas sources. According to the EPA’s Guideline on Air Quality 
models, “[b]ackground air quality includes pollutant concentrations due to: (1) Natural sources; (2) 
nearby sources other than the one(s) currently under consideration; and (3) unidentified sources.” 
See 40 C.F.R. 51, Appendix W, Section 8.2.1.201  
 
It is possible that the high concentrations of PM2.5 recorded in the air quality study area are due, in 
part, to the secondary formation of PM2.5 (e.g., sulfates and nitrates), as opposed to directly 
emitted [primary] PM (e.g., road dust and wood smoke). The high values occurred during the 
wintertime and could potentially be associated with inversions that limit dispersion and provide 
conditions (e.g., high relative humidity) that contribute to the formation of secondary PM2.5 in the 
atmosphere. Since it is possible that the monitored high values are due to gaseous pollutants that 
form fine particles after reacting with other compounds in the air during wintertime inversions then 
it would be very important for the BLM to consider these wintertime PM2.5 background 
concentrations as representative background concentrations in its air quality impact assessment. 
The meteorological inversions observed in the North Fork Valley would also have the potential to 
contribute to elevated PM2.5 concentrations from the formation of secondary PM2.5 concentrations.  
 
In 2006, EPA lowered the short-term PM2.5 standard from 65 µg/m3 to 35 µg/m3 because scientific 
information showed that the pollutant is a health concern at levels lower than what the previous 
standard allowed.202 PM2.5 can become lodged deep in the lungs or can enter the blood stream, 
worsening the health of asthmatics and even causing premature death in people with heart and 
lung disease.  PM2.5 is also a major contributor to visibility impairment. See the EPA’s staff paper 
on particulate matter (EPA-452/R-05-005a, December 2005) as well as the EPA’s Air Quality 
Criteria Document for Particulate Matter (EPA/600/P-99/002aF and EPA/600/P-99/002bF, 
October 2004) for more detailed information on the health effects of PM2.5.203 Even PM2.5 
concentrations lower than the current NAAQS are a concern for human health. The CASAC, in 
their letter to the EPA on the revised PM2.5 standard, unanimously recommended that the 24-hour 
PM2.5 standard be lowered from 65 µg/m3 to 30-35 µg/m3 and that the annual standard be lowered 
from 15 µg/m3 to 13-14 µg/m3.204 EPA set the standard on the high end of the CASAC 
recommended range for the short-term standard and chose not to lower the annual standard at 
all. In response, CASAC made it clear that their recommendations were based on “clear and 
convincing scientific evidence” and that the EPA’s decision not to lower the annual standard does 
not provide for “an adequate margin of safety … requisite to protect the public health” as required 
by the CAA and, furthermore, that their recommendations were “consistent with the mainstream 
scientific advice that EPA received from virtually every major medical association and public 
health organization that provided their input to the Agency”.205 In 2013, EPA finalized a 

201 70 FR 68218, November 9, 2005. 
202 71 FR 61144, effective December 18, 2006. 
203 See http://www.epa.gov/ttn/naaqs/standards/pm/data/pmstaffpaper_20051221.pdf and 
http://cfpub2.epa.gov/ncea/cfm/recordisplay.cfm?deid=87903  
204 EPA-CASAC-LTR-06-003, Clean Air Scientific Advisory Committee Recommendations Concerning the 
Final National Ambient Air Quality Standards for Particulate Matter, September 29, 2006, 
http://yosemite.epa.gov/sab/SABPRODUCT.NSF/1C69E987731CB775852571FC00499A10/$File/casac-ltr-
06-003.pdf  
205 Id. 
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strengthened PM2.5 annual standard of 12 µg/m3.206 The BLM should consider that significant 
impacts can occur at 24-hour PM2.5 concentrations as low as 30 µg/m3. This strongly suggests 
that BLM should consider, in detail, an alternative in the MDP DEIS pursuant to NEPA that 
constrains 24-hour and annual PM2.5 emissions within the ranges identified by the CASAC. 
 
The BLM has an obligation, under NEPA, to evaluate all potential health effects from exposure to 
increased pollution under the various alternatives of this MDP DEIS. The fact that the EPA has set 
the PM2.5 standards at levels that CASAC asserts is not adequate to protect human health should 
not limit the BLM to using only EPA’s standards. The BLM must assure adequate protection of 
human health from exposure to PM2.5 in the area and could certainly use the CASAC 
recommendations as a guide for achieving this protection. 
 
Major sources of PM2.5 from oil and gas development include products of combustion (e.g., from 
compressor engines and drill rig engines used during natural gas development) as well as travel 
on unpaved roads and fugitive dust from construction activities during well development. The 
amount of growth allowed under the alternatives in the MDP DEIS is cause for concern with 
respect to the health effects of an increase in PM2.5 levels in the impacted area unless the BLM 
can assure the public that there will be adequate mitigation of PM2.5 emissions. The BLM’s 
Proposed Action (B) estimates an additional 46 tons per year of PM2.5 emissions and 66 tons per 
year of PM10 emissions in the area.207 The proposed development certainly has the potential to 
contribute to exceedances of the short-term and annual PM2.5 NAAQS, depending on where and 
when the proposed growth in emissions occurs. It is important to note that individual projects, 
considered in isolation, can threaten compliance with the PM NAAQS. The cumulative impacts of 
oil and gas development projects anticipated in the Uncompahgre Field Office (UFO) planning 
area could certainly have an even greater impact on the area’s compliance with the NAAQS, 
depending on where and when the various project emissions occur within the planning area. If the 
BLM is going to allow for continued growth in oil and gas development in the area it must also 
establish strict and enforceable measures to control PM emissions (and their precursors) from 
these sources so that the area will continue to be in attainment of all PM standards.  
IV.  
Visibility and other Air Quality Related Values in Several Class I Areas Are Already Being 
Impacted by Growth of the Oil and Gas Industry in the Area 
 
Several recent modeling analyses performed by the BLM for project-specific EISs, Environmental 
Assessments (EA) and Resource Management Plans (RMPs) assessed visibility impacts in the 
Class I areas that are also of concern for the proposed development. Those analyses indicate that 
visibility in several Class I and sensitive Class II areas is threatened by ongoing development. 
 
The BLM’s recent Colorado River Valley Field Office RMP revision predicted significant 
cumulative visibility impacts at Arches National Park, Eagles Nest Wilderness Area, Flat Tops 
Wilderness Area, Maroon Bells-Snowmass Wilderness Area, Mount Zirkel Wilderness Area, West 
Elk Wilderness Area and at Colorado National Monument and Dinosaur National Monument, all of 
which are located within the air quality study area for the MDP DEIS.208 And BLM’s recent White 
River Field Office RMP revision also predicts direct and cumulative impacts at Arches National 
Park, Eagles Nest Wilderness Area, Flat Tops Wilderness Area, Maroon Bells-Snowmass 
Wilderness Area, Mount Zirkel Wilderness Area, and at Colorado National Monument and 

206 78 FR 3086, January 15, 2013. 
207 BLM MDP DEIS at 4-50 
208 BLM CRVFO ARTSD (2011) at Table 4-18 
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Dinosaur National Monument.209  

This MDP DEIS must fully consider these existing visibility concerns along with the impacts of the 
increases in air pollutants that contribute to visibility impairment (e.g., sulfates, nitrates, dust, etc.) 
that will come from the proposed development.  
 
In addition to visibility, other air quality related values (e.g., sulfur and nitrogen deposition) are 
indicating that there are ecosystem impacts in Class I areas potentially impacted by the proposed 
development. The CRVFO RMP revision predicted significant impacts on nitrogen deposition at 
the Flat Tops Wilderness Area and the Maroon Bells-Snowmass Wilderness Area.210 The WRFO 
RMP revision also predicted significant impacts on nitrogen deposition at the Flat Tops 
Wilderness Area, Eagles Nest Wilderness Area, the Maroon Bells-Snowmass Wilderness Area, 
Mount Zirkel Wilderness Area and at Dinosaur National Monument.211 And, the Continental 
Divide-Creston DEIS predicted numerous significant direct and cumulative impacts on nitrogen 
deposition at Mount Zirkel Wilderness Area and Dinosaur National Monument.212 All of these 
areas are in the air quality study area for the MDP DEIS. 
 
All of these existing air quality concerns in the study area must be acknowledged and addressed 
in this MDP EIS. The BLM cannot proceed with approving further development in the area without 
ensuring the public that such development would not further exacerbate the NAAQS exceedances 
and the visibility impairment and ecosystem impacts in the area.  
 
The BLM’s Analysis Predicts Significant Air Quality Impacts  
 
The BLM’s Air Quality Modeling Analysis Predicts Significant Ozone Impacts 
 
The BLM relies on its recently completed Colorado Air Resource Management Modeling Study 
(CARMMS)213 modeling analysis to assess potential ozone impacts for the MDP DEIS.214 The 
CARMMS analysis predicts significant ozone impacts throughout the air quality study area for the 
MDP DEIS based on future development scenarios. Specifically, the 4th highest 8-hour average 
daily maximum ozone concentration for the 2012 high development scenario in the general 
location of the Bull Mountain Unit exceeds 70 ppb.215 Emissions from Federal oil and gas 
development in the UFO contribute to these high levels of ozone, with a maximum contribution to 
the 4th highest 8-hour average daily maximum ozone concentration of 0.8 ppb, occurring in the 
very northeastern corner of the UFO where the Bull Mountain Unit lies.216 And even if, as called 
out in the MDP DEIS, the emissions modeled for the CARMMS include all planning area 
emissions for the UFO (i.e., 612 tons per year of NOx and 620 tons per year of VOC) and 
therefore “the contribution to regional ozone from Bull Mountain project sources would likely be 
less,” the project emissions do make up a significant portion of UFO emissions and do contribute 
to ozone concentrations predicted in the modeling analysis.217 

209 BLM WRFO DRMP (2012) Appendix F 
210 BLM CRVFO ARTSD (2011) at Table G-13 
211 BLM WRFO DRMP (2012) Appendix F, Table F-16 
212 BLM CD-C DEIS AQTSD (2012) Tables 4-80 and 4-84 
213 Colorado Air Resource Management Modeling Study, 2012 Modeling Results for the High, Low and 
Medium Development Scenarios, Final Report, 06-35841A, January 2015 
214 BLM MDP DEIS at 4-49 
215 BLM MDP DEIS Figure 4-11 at 4-52 and CARMMS Figure 5-5a at 196  
216 BLM MDP DEIS Figure 4-12 at 4-53 and CARMMS Table 5-40 at 195 
217 BLM MDP DEIS at 4-50 
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These ozone impacts are important to consider, even if direct project impacts contribute a small 
amount to predicted ozone concentrations. It is important to recognize that a large number of 
existing emissions sources in the region already contribute to elevated ozone concentrations, and 
that the potential direct impacts from individual projects are adding to existing impacts. Even 
though an analysis of individual projects may show small incremental impacts when considered 
alone, when the impacts from all the existing and proposed sources are added together, the 
effects on ozone levels in the region can be substantial.  

Since NEPA and BLM’s regulations require that the BLM provide for compliance with all Clean Air 
Act requirements the BLM must not authorize the proposed development if it will contribute to 
significant ozone impacts. This is necessary to meet BLM’s obligation under NEPA to ensure the 
professional and scientific integrity of the DEIS. The BLM cannot allow for any increase in 
emissions that would contribute to unhealthy ozone levels at any location where significant 
cumulative impacts are predicted. 
 
As provided for under the NEPA regulations, a cumulative impact includes “past, present, and 
reasonably foreseeable future actions” regardless of who undertakes it or precipitates it, and can 
include “collectively significant actions” taking place over time. 40 C.F.R. § 1508.7. Such impacts 
must be included in the scope of an EIS, considered as an element of significant impacts in the 
EIS, and fully considered as an indirect impact in the EIS due to the “induced changes” created by 
effects to air systems and ecosystems. Id. at §§ 1502.16(b), 1508.8(b), 1508.25(a)(2), (c), and 
1508.27(b)(7). 
 
The BLM’s Air Quality Modeling Analysis Predicts Significant Visibility and Ecosystem Impacts 
 
The BLM’s far-field analysis at Class I and sensitive Class II areas show visibility impacts. 
Specifically, the BLM’s far-field modeling indicates that impacts from the proposed action and 
existing sources will result in a maximum change in visibility of 0.5 deciview (dv) at Maroon Bells-
Snowmass Wilderness Area (Class I).218  
 
The deposition impact assessment shows significant nitrogen deposition from proposed action 
sources at Maroon Bells-Snowmass Wilderness Area (Class I) and Ragged Wilderness Area 
(Deep Creek Lake) (sensitive Class II).219  
 
The BLM’s Air Quality Modeling Analysis Does Not Assure the Prevention of Significant 
Deterioration of Air Quality 
 
The BLM’s modeling analysis predicted NO2 concentrations from the proposed oil and gas 
development scenario (Alternative B) for field production activities that exceed the Class II annual 
PSD increment for NO2. Specifically, annual NO2 concentrations for the modeled assumptions 
result in concentrations of 38.6 µg/m3 compared with the annual NO2 PSD increment of 25 
µg/m3.220  

The BLM has not properly analyzed whether the proposed plan will prevent significant 
deterioration (PSD) of air quality, as required by the Clean Air Act. The BLM must 

218 BLM MDP DEIS Air Quality TSD Table 4-6 at J-4-15 
219 BLM MDP DEIS Air Quality TSD Table 408 at J-4-17 
220 BLM MDP DEIS Table 4-15 at 4-40 and Air Quality TSD Table 3-4 at J-3-15 
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complete an analysis to determine how much of the incremental amount of air pollution 
allowed in clean air areas (i.e., PSD increment) has already been consumed in the 
affected area and how much additional increment consumption will occur due to the 
proposed development. Without this analysis, the BLM is not adequately ensuring that air 
quality will not deteriorate more than allowed under the CAA. However, even without the 
proper analysis (one that looks at the impact of all increment consuming and increment 
expanding sources in the area in addition to the proposed action sources), the BLM’s 
analysis shows that modeled concentrations from project sources alone exceed the 
allowable annual average NO2 increment. This PSD increment will, therefore, also be 
exceeded when considering all other increment consuming sources in the area that 
impact the same area impacted by the project sources.  

According to the MDP DEIS: 

All NEPA analysis comparisons with PSD Class I and II increments are intended to 
evaluate a threshold of concern and do not represent a regulatory PSD increment 
consumption analysis. The determination of PSD increment consumption is an air 
quality regulatory agency responsibility and only applies to major sources of air 
pollution. Such an analysis is not likely to be required for this project because the 
field is not considered a major source of air pollution.221 

However, the BLM is required under NEPA to analyze and disclose all significant air quality 
impacts, regardless of whether another agency might address an adverse environmental impact in 
the future (e.g., the State of Colorado). And BLM’s regulations require it to “require compliance” 
with Clean Air Act standards. 43 C.F.R. § 2920.7(b)(3). BLM is required under NEPA to satisfy all 
Clean Air Act requirements, and thus the BLM cannot authorize an action unless it has ensured 
that the PSD increments will not be exceeded. The PSD increments are separate ambient air 
quality standards not to be exceeded, as set out in §163 of the Clean Air Act, that apply in addition 
to the national ambient air quality standards in clean air areas. Reliance on the State’s permitting 
process cannot be substituted for the BLM’s obligations under NEPA. BLM must consider the 
PSD increments as important and legally binding CAA requirements and it must provide for 
compliance with these requirements in the MDP DEIS. Since emissions from major stationary 
sources which commenced construction or modification after the applicable “major source 
baseline date” and emissions increases from minor, area and mobile sources that occurred after 
the relevant “minor source baseline date” affect the allowable increment, it is impossible to tell 
how much of the modeled cumulative concentrations consume increment.222 The correct way to 
determine compliance with the PSD increments is to complete a modeling analysis of all 
increment consuming and increment expanding sources that impact the same area impacted by 
the proposed development. As mentioned above, FLPMA and related regulations specify that all 
CAA requirements be met in the development of land use plans and subsequent authorizations. 
The BLM is required to “provide for compliance with” all CAA requirements, and cannot authorize 

221 BLM MDP DEIS at 3-9 
222 The major source baseline dates are January 6, 1975 for SO2 and PM10 and February 8, 1988 for NO2 
(40 C.F.R. 52.21(b)(14)(i)).  The minor source baseline dates in Colorado differ by pollutant and by 
[baseline] area and were triggered on the date that a complete PSD permit application was received by the 
State (or by the EPA for sources proposing to locate in Indian Country). See definitions of “major source 
baseline date”, “minor source baseline date” and “baseline area” in 40 C.F.R. 52.21(b)(14)(i), 
52.21(b)(14)(ii) and 52.21(b)(15). 
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an action that would violate the PSD increments, which are a CAA requirement under Section 
163. 
 
The BLM’s Hazardous Air Pollutant Analysis Shows Significant Health Impacts 
 
The BLM has assessed impacts from emissions of BTEX, n-Hexane, and formaldehyde. The MDP 
DEIS presents unacceptable health risks associated with hazardous air pollutant (HAP) impacts 
from the proposed development. Specifically, maximum modeled formaldehyde concentrations 
from compression emissions are above the acute Reference Exposure Level (REL).223 These 
risks are especially concerning considering that: (1) higher exposure levels could occur when new 
development or production activities occur in combination with existing wells; (2) secondary HAPs 
including secondary formaldehyde were not considered; and (3) important HAP impacts were 
ignored. 
 
First, near-field HAP modeling scenarios should include project activities in combination with 
existing well production activities. Since the latter are not as well controlled as new production 
activities would be, consideration needs to be given to what the impacts would be if new wells are 
located in close proximity to existing ones. This is especially appropriate since the MDP DEIS 
acknowledges there are existing wells in the project area and therefore it is highly likely new wells 
be drilled in close proximity to existing wells.224 This is especially true for HAP impacts since HAP 
emissions are much higher from existing wells.  
 
Second, formaldehyde emissions are likely underestimated. Secondary production of 
formaldehyde from chemical reactions of precursor emissions should be considered in addition to 
the concentrations from primary formaldehyde emissions. 
 
Finally, near-field modeling should be expanded to include the full suite of Mobile Source Air 
Toxics (MSAT), methanol, chlorinated solvents used on site, carbonyl compounds used in flares 
and diesel particulate matter and should include construction activities as well as production. The 
BLM has, in fact, completed a more comprehensive analysis of HAPs in other recent NEPA 
actions which resulted in significant impacts from HAPs that are not included in the MDP DEIS for 
Bull Mountain. Specifically, the Gasco EIS in Utah evaluated short-term and long-term impacts 
from numerous HAPs, including methanol, chlorinated solvents and acrolein.225 The Gasco EIS 
analysis found elevated cancer risks for acetaldehyde, 1,3-butadiene226, and ethylene dibromide, 
none of which are included in the MDP DEIS.227 The Gasco EIS also reported acrolein emissions 
that exceeded the REL and the Reference Concentration for Chronic Inhalation (RfC).228 Acrolein 
is also not included in the MDP DEIS assessment. BLM must include a more comprehensive 
analysis of HAP impacts and, in addition to the HAPs identified above, the BLM should also 
assess any HAP impacts associated with volatile emissions from hydraulic fracturing fluids. 
 
The BLM’s Near-Field, Far-Field and Cumulative Analyses Likely Under-

223 BLM MDP DEIS Table 4-16 at 4-41 and TSD Table 3-9 at J-3-17 
224 See, e.g., BLM MDP DEIS TSD Figure 3-5 at J-3-10. 
225 See BLM Gasco Energy Project FEIS, Table 4-12, Table 4-19 and Appendix H. April 2010. 
226 1,3 butadiene is recognized as a known human carcinogen and is a product of the combustion of 
gasoline and diesel oil, among other things. See U.S. EPA, Integrated Risk Information System, 
http://www.epa.gov/iris/subst/0139.htm and U.S. EPA, OAQPS, Locating and Estimating Air Emissions from 
Sources of 1,3-Butadiene, EPA-454/R-96-008, November 1996 
227 BLM Gasco FEIS Table 4-19 
228 BLM Gasco FEIS Appendix H p. H-45 
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predict Air Quality Impacts 
 
The BLM’s own modeling, as described in the previous section, shows adverse air quality 
impacts. However, the model inputs and the way in which the BLM performed the modeling 
analyses are not adequate to fully assess the potential impacts from the proposed development 
on an area already impacted by development. The result of the deficiencies in the modeling is that 
the adverse air quality impacts from the proposed development are almost certainly worse than 
what is disclosed in the MDP DEIS. The areas of greatest concern are discussed in more detail 
below. 
 
Background Concentrations are Not Representative of Air Quality Levels in the Impacted Area 
and Therefore Predicted Impacts Have the Potential to Exceed the NAAQS for NO2 and PM 
 
The MDP DEIS presents a 1-hour average NO2 background concentration of 21 µg/m3 (11 ppb) 
from “Williams Willow Creek during 2012”.229 More data are needed in order to assess whether 
the background concentration presented from ‘Williams Willow Creek’ is representative of 
background concentrations in the study area and whether it would be considered the overall 
highest hourly representative background concentration, as required by EPA for NAAQS 
analyses. 
 
EPA has issued recent guidance on combining modeled results and monitored background 
concentrations to determine compliance with the 1-hour NO2 NAAQS and BLM must adhere to 
this guidance.230 When determining compliance with the 1-hour NO2 NAAQS, the BLM should add 
the overall highest hourly representative background concentration to the modeled design value 
that is based on the form of the standard (i.e., the 98th percentile of the annual distribution of daily 
maximum 1-hour concentrations averaged across the number of years modeled). According to the 
EPA’s Guideline on Air Quality models, “[b]ackground air quality includes pollutant concentrations 
due to: (1) Natural sources; (2) nearby sources other than the one(s) currently under 
consideration; and (3) unidentified sources.” See 40 C.F.R. 51, Appendix W, Section 9.2.1. The 
background concentration is meant to represent natural sources, minor sources and distant major 
sources that contribute to the existing air quality in the area but that aren’t included in the 
modeling. 
 
There are no Federal Reference Method monitors collecting NO2 data near the development 
project. However, the NPS monitor in Rangely – in the northwest portion of the air quality study 
area and near to oil and gas development – has measured maximum hourly NO2 concentrations 
of 20, 32 and 25 ppb in recent years (2014, 2013 and 2012, respectively).231 The BLM should 
provide more justification for the background concentration used and confirm that it represents 
maximum hourly concentrations (as opposed to 98th percentile concentrations). 
 
A slightly higher background concentration – of 15 ppb – (which is lower than recent monitored 
data in Rangely) would result in total concentrations that exceed the NAAQS for both the 
production and development modeling scenarios.  
 
Similarly, it is likely that the PM2.5 and PM10 background concentrations are not representative of 
background concentrations in the development area since, as discussed previously, several 

229 BLM MDP DEIS Table 3-3 at 3-8 
230 EPA MEMO, “Applicability of Appendix W Modeling Guidance for the 1-hour NO2 National Ambient Air 
Quality Standard”, June 28, 2010 at 18. 
231 EPA AirData http://www.epa.gov/airquality/airdata/  
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monitors have recorded concentrations close to and exceeding the PM NAAQS in recent years. 
Daily average background concentrations of 65 µg/m3 for PM10 and 22 µg/m3 for PM2.5 (compared 
with 36 µg/m3 for PM10 and 14 µg/m3 for PM2.5) would result in total impacts from the Proposed 
Action in excess of the NAAQS. 
 
The Approach Used to Determine Short Term NO2 Impacts is Flawed 
 
In determining 1-hour average NO2 concentrations for comparison with the NAAQS, an average is 
taken over three years with drilling occurring in only one of them.232  According to the MDP DEIS: 
 

For 1-hour NO2 NAAQS compliance demonstrations, where the 1-hour NAAQS is defined 
as the 3-year average of the 98th percentile of the yearly distribution of 1-hour daily 
maximum concentrations, all modeled impacts presented represent the 3-year average of 
the eighth-highest daily maximum 1-hour concentrations. For scenarios where drilling 
operations were modeled, drilling operations were assumed to occur for a maximum of 1 
year during the 3-year averaging period. Since drill rigs move to different locations during 
field development, it is unlikely that drilling would occur for 3 consecutive years in the 
same location.233 

 
The three-year averaging period for nonattainment determinations is meant to avoid assigning 
nonattainment status based on unusual meteorology. Here, instead, averaging in two years with 
reduced emissions masks the actual implications of the activities, it is not a method that accounts 
for unusual meteorology. The 1-hour NO2 standard is a short term standard, and high levels in any 
year would be a concern. The fact that drilling will not likely occur for three consecutive years at 
the same location, as indicated in the MDP DEIS, is irrelevant when determining short-term 
impacts. Maximum emission drilling scenarios should be modeled for all three years of 
meteorological data and the average of those modeled concentrations should be combined with 
the representative background concentration and compared with the standard. The details 
reported in the TSD indicate that the 8th highest daily maximum 1-hour NO2 concentration would 
exceed the standard for the scenarios considered during Year 1, when drilling emissions were 
included in the modeling. Reported development impacts for Year 1 for the 8th highest daily 
maximum concentrations are as high as 282 µg/m3, without factoring in background 
concentrations.234 Adding in the BLM’s background concentration of 21 µg/m3 yields 
concentrations over 300 µg/m3, which exceeds the standard (1-hour average NAAQS is 188 
µg/m3) by a large margin. It is only by inappropriately averaging in concentrations from two years 
without drilling that the predicted concentration falls below the level of the standard, as claimed in 
the MDP DEIS. The BLM must correct this flawed methodology for the final EIS and determine the 
short-term NO2 impacts from drilling operations by including drilling emissions in each of the three 
years of meteorological data modeled. 
 
In addition to incorrectly modeling development emissions, it appears BLM has also employed a 
method of pairing data in order to further reduce predicted impacts. While there is no discussion of 
the actual technique used to pair data in the MDP DEIS or underlying TSD, it is assumed that 
BLM is taking the highest concentration in one modeled year and averaging the highest 
concentration that occurred at that same location in the other two model years to arrive at a 3-year 
average concentration. The MDP DEIS presents modeled results labeled as “Paired in Location” 

232 BLM MDP DEIS at 4-41 and TSD Table 3-6 at J-3-16 
233 BLM MDP DEIS TSD J-3-15 
234 BLM MDP DEIS TSD Table 3-6 at J-3-16 
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and “Unpaired in Location” and the 3-year average concentrations used in the MDP DEIS for 
comparison with the NAAQS are based on data paired in location.235 This method of pairing data 
likely underestimates impacts by ignoring other locations in the other two model years with 
potentially higher predicted concentrations. And, again, since using an average over three 
different years of meteorology data is meant to average out the meteorological variations there is 
no justification for only looking at one location over the three years of meteorological data used 
when determining compliance with a short-term standard. The MDP DEIS should be reporting 
what the short-term impacts are from emissions sources (regardless of where they occur) when 
considering a 3-year meteorological record, not what the impacts are over the course of three 
years of activity at one location. And, in fact, a 3-year average concentration based on the 
unpaired modeling results presented in the MDP DEIS is significantly higher – 282 µg/m3 
(unpaired Year 1) compared with 160 µg/m3 (paired Year 1).  
 
The MDP DEIS further states that, “[w]here drilling rigs are modeled, the maximum 1-year of 
concentrations are combined with the two years of field production concentrations.” It makes no 
sense to predict impacts from development using concentrations from modeled emissions of 
production. The BLM must assess impacts from development activities based on maximum 
emission rates from development sources modeled over three years of meteorological data. 
 
Fundamentally, the modeling for the MDP DEIS should be used as a tool to ensure that adverse 
impacts will not occur in the future, not simply to determine whether or not an adverse impact 
occurred over the period of time modeled. Therefore, the more protective approach would be to 
take the 3-year average of unpaired model results based on the maximum development 
emissions scenario modeled over a three year meteorology record. The BLM must revise the 
modeling analysis to reflect this type of predictive analysis for the final EIS. 
 
The MDP DEIS Under-predicts PM Concentrations 
 
The MDP DEIS reports impacts from well pad and access road construction that likely 
underestimate potential impacts from this source. The receptors for this analysis are placed at a 
location 100 meters from the source and therefore “maximum” concentrations reported in the 
MDP DEIS do not reflect impacts that occur within this 100-meter buffer, which would likely be 
greater.236 The BLM cannot ignore predicted concentrations that occur within this arbitrarily 
defined 100-meter buffer if they occur in the “ambient air,” that is air external to buildings to which 
the general public has access. See 40 C.F.R. §50.1(e). Typically, public access needs to be 
blocked such as by a fence in order for the air above that property to not be considered ambient 
air. The BLM must disclose maximum predicted impacts from construction activities, even if they 
occur within 100 meters of the sources. The BLM must propose enforceable mitigation measures 
to reduce emissions if impacts, when combined with representative background concentrations, 
are predicted to exceed the level of the NAAQS. 
 
The modeling analysis for construction impacts also assumes a certain level of dust control. 
Specifically, the MDP DEIS states, “[t]hat scenario includes routine water / dust control application 
achieving approximately 50 percent dust control.”237 An enforceable requirement to cut fugitive 
dust emissions in half through watering or other treatment should clearly be specified as an 
enforcebale mitigation measure in the MDP DEIS – for all Alternatives – if the BLM plans to base 

235 See BLM MDP DEIS TSD Table 3-6 at J-3-16. 
236 See BLM MDP DEIS at 4-40 and TSD at J-3-8. 
237 BLM MDP DEIS at 4-59 
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decisions for resource development in the area on such an assumption. If the BLM is going to 
assume a certain control technique with a certain control efficiency for reducing fugitive dust then 
it must specify that level of control as an enforceable requirement in the MDP DEIS. The potential 
underestimation (e.g., if the operators do not achieve 50% control of fugitive dust during 
construction, for example) is not reflected in the analysis for the MDP DEIS. It is unclear if the 
requirement for 50% control of dust would be a condition of approval for the Proposed Action (B) 
or just for the Modified Action (C). See, e.g., Conditions of Approval for Alternative C at 2-52 of the 
MDP DEIS. 
 
Any assumptions considered as mitigation from uncontrolled air emissions should be clearly 
detailed in the MDP DEIS for all Alternatives, so that government officials that will subsequently 
be authorizing actions under the MDP will incorporate those mitigations into permits and other 
requirements to make sure the mitigations actually occur. Implementation of these measures will 
not be assured otherwise. 
 
The BLM appears to acknowledge significant impacts from construction activities in the MDP 
DEIS but then falls short of addressing those impacts for all Alternatives. The BLM states, “[i]t is 
not technically practicable to exclude PM impacts at all locations within 100 meters of the 
emissions source (i.e. well-pad and road construction activities) and for that reason, additional 
emissions control will be needed to reduce dust emissions.” MDP DEIS at 4-59. The BLM also 
states, “[t]o ensure that dust impacts are acceptable at receptors near well-pad and access road 
construction / development phase activities (< 100 meters of source), additional dust mitigation 
will be required (see Mitigation Section for more details).” MDP DEIS at 4-40. It’s not clear where 
the “Mitigation Section” is but the MDP DEIS includes the following additional mitigation measure 
at the end of the air quality section in Chapter 4: 

 
The BLM will place a Condition of Approval (COA) on each permit, requiring the operator 
to apply continuous (keep surface moist) watering during access road and wellpad 
construction activities, and during heavy traffic periods including drilling and completion 
phases of well development. The operator will be required to limit off-site transport by 
maintaining “no visible dust plume” operations. MDP DEIS at 4-60. 

 
Without specifying a specific level of control efficiency and/or emission limit, this measure is not 
sufficient to ensure no significant impacts to air quality from construction activities at all locations. 
Additional dust mitigation measures are found as proposed conditions of approval under 
Alternative C, as follows: 
 

The operator would apply dust abatement to unpaved roads to achieve at least 50 percent 
control during all construction and development phases. The operator would also apply 
dust abatement (greater than or equal to 50 percent) to unpaved roads during the 
production phase when expected traffic rates exceed 2 trips to each well-pad within the 
Unit per day.238 

 
It does not appear that the BLM has disclosed the maximum impact concentrations from 
construction activities and has not identified specific mitigation measures that would prevent 
adverse impacts for all Alternatives. 
 
Finally, the BLM does not use the correct PM2.5 modeled concentrations in evaluating total 

238 See BLM MDP DEIS at 2-52. 
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concentrations for comparison with the NAAQS. The MDP DEIS states that 24-hour average 
PM2.5 values are the eighth-highest values.239 According to recent guidance from EPA, 
demonstrating compliance with the 24-hour PM2.5 NAAQS requires the 98th percentile monitored 
background value be added to the average of the 1st highest modeled 24-hour average 
concentration over the five meteorological years modeled.240 Therefore, a three-year average of 
the 98th percentile 24-hour monitored concentrations, as presented in the MDP DEIS, 
underestimates modeled concentrations for PM2.5. As a result, maximum and total concentrations 
for both development and production would be higher than what is presented in the MDP DEIS.  
 
The BLM Must Consider Secondary PM2.5 Formation in its Modeling Analyses 
 
The PM2.5 modeling conducted by the BLM for the MDP DEIS only considered primary PM2.5 
(directly emitted from combustion point sources and from fugitive sources). Emissions of NOx, 
VOCs, SO2 and ammonia can form, after emitted into the atmosphere, into PM2.5 and this could 
potentially be a significant component of ambient PM2.5 concentrations. Estimates of PM2.5 
formation from these precursors should also be included in the BLM’s modeling analyses.  
 
The fraction of PM2.5 concentrations in the ambient air that is due to the secondary formation of 
PM2.5 (e.g., sulfates and nitrates), as opposed to directly emitted [primary] PM2.5 (e.g., as a 
product of combustion) is dependent on many factors. However, the presence of strong 
temperature inversions that limit dispersion and provide conditions that contribute to the formation 
of secondary PM2.5 in the atmosphere can increase secondary PM2.5 formation. Due to the 
potential for wintertime temperature inversions in the North Fork Valley, the BLM must seriously 
consider the contribution from secondary PM2.5 to total PM2.5 concentrations in the area. All of the 
sources of the primary pollutants that contribute to secondary PM2.5 formation—e.g., NOx, SOx, 
VOC and ammonia—from sources in the area should be accounted for in an assessment of PM2.5 
impacts. 
 
The BLM must address how it will account for secondary PM2.5 impacts from the proposed project 
development. EPA’s Support Center for Regulatory Atmospheric Modeling (SCRAM) provides 
various resources for modeling the impacts of secondary PM2.5. For example, EPA’s recently-
developed model based on the Community Multi-scale Air Quality (CMAQ) model in support of the 
development of the PM2.5 NAAQS has been shown to “reproduce the results from an individual 
modeling simulation with little bias or error” and “provides a wide breadth of model outputs, which 
can be used to develop emissions control scenarios”.241 The Comprehensive Air quality Model 
with extensions (CAMx) is another tool available to assess secondary PM2.5 formation.  CAMx has 
source apportionment capabilities and can assess a wide variety of inert and chemically reactive 
pollutants, including inorganic and organic PM2.5 and PM10. The Regional Modeling System for 
Aerosols and Deposition (REMSAD) can also model concentrations of both inert and chemically 
reactive pollutants on a regional scale, “including those processes relevant to regional haze and 
particulate matter”.242 These are just some examples of current models, identified by EPA, with 

239 See BLM MDP DEIS Tables 4-14 and 4-15 at 4-39 and 4-40. 
240 See February 26, 2010 MEMO from Tyler Fox, EPA Air Quality Modeling Group to Erik Snyder, Lead 
Regional Modeler EPA Region 6, Regarding “Model Clearinghouse Review of Modeling Procedures for 
Demonstrating Compliance with PM2.5 NAAQS”, 
http://www.epa.gov/ttn/scram/guidance/mch/new_mch/MCmemo_Region6_PM25_NAAQS_Compliance.pdf
. 
241 See Technical Support Document for the Proposed PM NAAQS Rule (available at:  
http://www.epa.gov/scram001/reports/pmnaaqs_tsd_rsm_all_021606.pdf).  
242 See http://remsad.saintl.com/  
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the capability to assess secondary PM2.5 impacts. With adequate testing (using existing regional 
monitoring data to ensure accuracy) these models could be used in the NEPA context. An 
alternative to these grid models would be for BLM, in cooperation with EPA, to develop a 
screening point source model—like CALPUFF—to look at near-field PM2.5 primary and secondary 
impacts. 
 
It is important that the BLM use the available tools to fully assess the impact of emissions from the 
development project that contribute to secondary PM2.5 formation. Resulting PM2.5 concentrations 
will be higher when considering the additional impacts from secondary PM2.5. Secondary PM2.5 
impacts are critical to understanding the best way to mitigate health impacts from fine particle 
pollution in the project area and throughout the impacted area. 
 
The Ozone Analysis for the MDP DEIS Underestimates Wintertime Ozone Levels  
 
The CARMMS performance evaluation concludes that the, “CARMMS CAMx Base Case 
simulation achieved EPA’s ozone model performance goals, except in the winter months (Jan, 
Feb, Nov and Dec) when a 60 ppb observed ozone cut-off is used.”243 The evaluation also 
determined that, “[t]he highest winter ozone events in the CARMMS 4 km domain occur during the 
winter ozone 
episodes in the Uinta Basin under cold pool shallow inversion conditions or stratospheric ozone 
intrusions events that the CARMMS modeling system was either not configured to simulate or has 
difficulty simulating, respectively.”244 [emphasis added] One could conclude, then, that the model 
likely also underestimates winter ozone episodes in the North Fork Valley under similar inversion 
conditions. Fundamentally, CAMx ozone modeling is not designed to be conservative (i.e., not 
tending toward worst case assumptions) so any potential for underestimation is a concern with 
respect to the ability to predict the potential for future adverse impacts.  
 
In addition to the model performance, ozone impacts may be underestimated due to 
underestimated emissions inputs. Based on findings from a recent study of VOC emissions from 
oil and gas sources in the Colorado Front Range, emission inventories may under-predict fugitive 
emissions from oil and gas sources.245 The Colorado Front Range study concludes that fugitive 
emissions in Weld County in 2008 were likely underestimated by a factor of two.246 It is also 
therefore likely that VOC emissions used in inventories during that same time period also 
underestimate emissions (since they are likely based on similar estimation techniques). The 
CARMMS study is based on a 2008 Base Case inventory. Therefore, the potential for 
underestimated fugitive VOC emissions in the analysis is possible since the ozone modeling was 
based on inventory data from a similar time period and, therefore, since the inventory data may 
significantly underestimate VOC emissions from that time period, the ozone concentrations 
predicted for the analysis likely also underestimate impacts.  

Conclusions regarding ozone impacts presented in the MDP DEIS must be evaluated with care 
given the fact that: (1) the model performance evaluation shows underestimation bias in 
wintertime; (2) CAMx is not designed to be a conservative model; and (3) the model inventory 
may significantly underestimate fugitive VOC emissions from oil and gas sources. Given the 

243 CARMMS at 29 
244 Id. 
245 Pétron, G., et al. (2012), Hydrocarbon emissions characterization in the Colorado Front Range: A pilot 
study, J. Geophys. Res., 117, D04304, doi:10.1029/2011JD016360. 

246 Id. at 18 
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likelihood that modeled concentrations may underestimate ozone impacts, especially in winter, 
and the fact that monitored ozone concentrations already consistently exceed 60 ppb in the air 
quality study area, the MDP DEIS must contain enforceable VOC and NOx mitigation measures to 
ensure the proposed development will not contribute to adverse ozone impacts. And, as 
discussed earlier, since concentrations below the current and soon to be lowered NAAQS are 
known to pose health threats, the BLM should consider lower concentrations as potentially 
significant impacts. BLM has a basic obligation to “provide full and fair discussion of significant 
environmental impacts”, where in evaluating the significance of the impact, the responsible official 
must consider “[t]he degree to which the proposed action affects public health or safety.” See 40 
C.F.R. §§ 1502.1 and 1508.27(b)(2), (b)(10). 
 
The MDP DEIS Does Not Include a Comprehensive Regional Inventory for Use in Determining 
Existing and Reasonably Foreseeable Cumulative Air Quality Impacts  
 
The MDP DEIS relies on the CARMMS to evaluate cumulative air quality impacts:  
 

The CARMMS 2021 high oil and gas development modeling analysis presented a scenario 
which included future year 2021 projected federal and non- federal oil and gas emissions 
throughout the 4-kilometer (2.5-mile) CARMMS domain plus mining on BLM-administered 
in Colorado. This scenario which includes future year oil and gas emissions from the 13 
Colorado BLM planning area plus the Mancos Shale area in Northern New Mexico, and 
emissions from the Piceance Basin (CO) and Uinta Basin (UT), is presented herein to 
describe cumulative impacts for the Bull Mountain project. For the Bull Mountain project 
cumulative analysis these cumulative oil and gas emissions and mining emissions are 
considered reasonably foreseeable development (RFD) emissions.247 

 
In addition to a comprehensive emissions inventory of the various development and operation 
sources anticipated under the proposed Bull Mountain Unit development, BLM must also consider 
a more comprehensive set of air pollution sources expected to impact the same area impacted by 
emissions from the proposed development. These sources must include any State- and Federal-
permitted sources (e.g., proposed major sources of air pollution, etc.). The BLM must include all 
emissions from NEPA projects and RMPs in other areas in Colorado and surrounding states (e.g., 
Utah, Wyoming, New Mexico) that could be impacting the same area as the impacted area of the 
proposed development, including the remaining development in any NEPA-approved projects in 
the impacted area. The BLM must assume the worst-case impacts to air quality from the 
surrounding planning areas that have not yet finalized updates to their RMPs. For example, for 
field offices that had not finalized a specific Alternative prior to the release of the CARMMS results 
(e.g., WRFO), BLM must evaluate impacts based on the Alternative that results in the worst-case 
air quality impacts, not the preferred Alternative. 
 
The BLM must ensure that, in addition to direct impacts from coal mining operations, the 
cumulative impact assessment analyzes the potential PM10, PM2.5 and NOx impacts associated 
with the transport of the coal after it is mined.  

The BLM must also ensure that all of the RMPs that were updated under the 2012 Final 
Programmatic EIS for oil shale and tar sands leasing and that impact the air quality study 

247 BLM MDP DEIS at 4-53 
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area for the Bull Mountain MDP DEIS are fully considered in the cumulative inventory.248  
This would include, for example, the additional electrical power needs for in-situ oil shale 
production. Under the 2012 PEIS, BLM assumed that a combination of construction of 
new power plants and expansion of existing power plants would occur and that future in-
situ projects would require somewhere around 600 megawatts (MW) of additional 
electricity generation capacity when commercial production levels of 50,000 barrels of oil 
shale per day are reached.249 The BLM must ensure that the air quality impacts from 
potential oil shale development in the region are fully considered in the cumulative impact 
analysis. 

The BLM must account for industry estimates for reasonably foreseeable development potential 
from oil and gas. Specifically, industry estimates for the 2008 Glenwood Springs Field Office RFD 
inventory indicate the potential for over 16,000 new coalbed methane wells in the Mesaverde Gas 
Play alone. The 2008 RFD reports the following about the Mesaverde Gas Play: 
 

Most of the major oil and gas operators in the [Glenwood Springs Field Office] area are 
interested in this play. This play includes all production from the Mesaverde Group, 
including the Corcoran, Cozzette, and Rollins Sandstone Members of the Iles Formation 
and the Williams Fork Formation. The latter includes the Cameo coal zone. The large 
majority of the oil and gas reserves within the GSFO are in this play, which extends across 
all of the high potential area of the GSFO. It is assumed that this play will continue to be 
developed on 10-acre spacing using multi-well pads. Industry input has predicted 
approximately 16,230 wells to be drilled in this play over the life of the Plan Revision.250 
[emphasis added]  

 
The BLM must include all reasonably foreseeable development in the area and must include the 
Mesaverde gas play along with the other plays identified by industry.251  
 
Further, the cumulative inventory must include the most recent estimates for development 
potential for the Roan Plateau. Recent industry estimates include up to 3,200 wells atop the Roan 
Plateau.252 The leases sold to date for the Roan Plateau do not limit drilling to a specific number 
of wells and, therefore, the RFD inventory must fully assess the 3,200 wells possible atop the 

248 In 2012, the BLM published a Final PEIS that amended 10 resource management plans in Utah, 
Colorado, and Wyoming to make approximately 677,000 acres of public lands potentially available for 
application for commercial oil shale leasing and development and 130,000 acres potentially available for tar 
sands leasing and development. These RMPs included the Colorado River Valley, Grand Junction and 
White River Field Offices in Colorado; the Monticello, Price, Richfield and Vernal Field Offices in Utah; and 
the Kemmerer, Rawlins and Rock Springs Field Offices in Wyoming. 
249 Final BLM Oil Shale and Tar Sands PEIS (2012) at 4-13 
http://ostseis.anl.gov/documents/peis2012/chp/OSTS_Chapter_4.pdf. 
250 BLM, Reasonable Foreseeable Development: Oil and Gas in the Glenwood Springs Field Office (GSFO) 
Administrative Boundary Area, July 31, 2008 at 15. 
251 E.g., additional plays identified by industry in the 2008 GSFO RFD inventory include the Wasatch gas 
play, Niobrara gas play, Coalbed Natural gas play (Williams Fork Formation coal zones), and gas plays east 
of the Grand Hogback. BLM, Reasonable Foreseeable Development: Oil and Gas in the Glenwood Springs 
Field Office (GSFO) Administrative Boundary Area, July 31, 2008 at 15-17.  
252 See, e.g., Bill Barrett Corporation’s statement to investors that there are up to 3,200 potential drilling 
sites on the Roan Plateau mesa. Reported in the Denver Post, September 2, 2009, Roan Plateau Wells 
Could Exceed 3,000, and in the Grand Junction Daily Sentinel, August 22, 2009, Barrett May Drill 3,200 
Wells Atop Roan Plateau. 
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Plateau. 
 
The BLM must be scrupulous in its cumulative impact analyses for this and future resource 
development in the area in order to ensure that the development is not improperly segmented. 
That is to say, the BLM must – for this EIS and for all future project-specific EISs in the area – 
perform a comprehensive cumulative impact assessment so as not to allow individual projects to 
proceed that would contribute to cumulative impacts in the area. 
 
The Far-Field Modeling Analysis Does Not Evaluate Impacts at All Class I and Sensitive Class II 
Areas that Could Be Affected by the Proposed Development 
 
The MDP DEIS assesses far-field impacts at the following Class I and sensitive Class II areas:  
 
Class I and Sensitive Class II  Areas Considered in the MDP DEIS 
Designated Area Designation FLM 
Arches National Park Class I NPS 
Black Canyon of the Gunnison National Park Class I NPS 
Eagles Nest Wilderness Area Class I USFS 
Flat Tops Wilderness Area Class I USFS 
La Garita Wilderness Area Class I USFS 
Maroon Bells-Snowmass Wilderness Area Class I USFS 
Mount Zirkel Wilderness Area Class I USFS 
Rocky Mountain National Park Class I NPS 
Weminuche Wilderness Area Class I USFS 
West Elk Wilderness Area Class I USFS 
Dinosaur National Monument Class II NPS 
Colorado National Monument Class II NPS 
Raggeds Wilderness Area Class II USFS 
 
The MDP DEIS analysis leaves out some additional sensitive Class II areas that could be 
impacted by the proposed development and other reasonably foreseeable sources. Specifically, 
the MDP DEIS analyses should expand the far-field modeling to consider impacts on the following 
sensitive Class II areas:  
 
Additional Sensitive Class II  Areas that Should Be Considered in the MDP 
DEIS 
Designated Area Designation FLM 
Curecanti National Recreation Area Class II NPS 
Hunter-Fryingpan Wilderness Area Class II USFS 
Holy Cross Wilderness Area Class II USFS 
 
Not only should these sensitive Class II areas been included in the analysis, but BLM should 
make sure the modeling domain captures all other sources of air pollution that are impacting these 
sensitive areas.  
 
The BLM Must Include Adequate Plans to Protect Air Quality in the Area as 
Part of This MDP EIS  
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The BLM has not adequately evaluated the air quality impacts of the alternatives proposed in the 
MDP DEIS and has failed to propose enforceable mitigation measures to assure no adverse 
impacts on air quality will occur in the affected area from the proposed alternatives. The BLM 
must fulfill its obligations under NEPA and FLPMA to disclose whether the proposed development 
will cause significant impacts (e.g., Clean Air Act violations), and to consider mitigation under 
NEPA to prevent any such significant impacts. (40 C.F.R. § 1502.14(f), 40 C.F.R. § 1502.16(h)).  
 
The BLM proposes several “additional mitigation measures” under the Modified Action (C) in an 
effort to address significant modeled PM and NOx impacts from the proposed development and 
production. These additional measures would be implemented as a condition of approval during 
the permitting process and would include requirements for continuous watering, the use of Tier 2 
engines for drilling and completion, specific annual and source-specific NOx emissions limits and 
triggers for additional analyses (e.g., based on total horsepower at any one time during the 
development phase). These mitigations and emissions limits would need to be specific (e.g., 
defined dust control efficiency) and enforceable permit requirements and would need to be 
revised based on the issues identified in this memo, particularly with regard to how NOx and PM 
emissions were modeled for the near-field analysis. However, the Proposed Action (B) does not 
include these measures and therefore does would not prevent significant impacts identified in the 
MDP DEIS.  
 
A more cautious approach is critical given the increase in emissions from the proposed project in 
an area already experiencing air quality impacts. All of the Alternatives in the MDP DEIS must 
include a set of comprehensive and enforceable mitigation measures, based on revised modeling 
that takes into account all of the deficiencies noted in these comments, that ensure there will be 
no adverse impacts to air quality and air quality related values from the proposed development. 
And, it is inappropriate, and defeats informed agency and public participation in the NEPA 
process—two hallmark requirements of NEPA—to leave decision making to the FEIS or even 
record of decision stage, when there is no further opportunity for public comment and involvement 
in the NEPA process. 
 
Concerns with short-term NO2 impacts from drilling, failure to prevent significant deterioration of 
air quality, widespread elevated ozone concentrations, widespread elevated visibility impairment 
and excessive nitrogen deposition in sensitive wilderness areas near the project area indicate the 
need for additional NOx reductions. This could be achieved through field electrification, 
requirement of Tier 4 drill rigs and Tier 2 or better construction equipment, and centralization of 
well pad production facilities. Concerns with PM impacts from construction activities supports 
requirements for field electrification, steps to minimize traffic (e.g., through centralization of well 
pad production facilities), and Tier 2 or better construction equipment. Concerns about elevated 
ozone levels and climate change warrant addressing fugitive VOC and methane emissions 
through implementation of all available cost-effective technologies and practices to reduce 
emissions. In particular, BLM should require advanced leak detection and repair protocols, the 
use of plunger lifts and “smart” well monitoring, high-efficiency (i.e., minimum of 98% VOC 
destruction efficiency) flares coupled with auto-igniters and surveillance systems, the use of 
reduced emission completion practices that provide for the capture rather than combustion of 
saleable or otherwise usable gas, and the use of pump-down techniques during pipeline 
maintenance activities. Concern about elevated formaldehyde concentrations further necessitates 
the need to limit flare emissions and institute requirements that ensure proper operation of flares.  
 
BLM has required other mitigation measures for other oil and gas development projects in other 
areas that should also be considered for this DEIS. The recent Tres Rios Field Office RMP 
revision includes the following mitigation measures: (1) reduced emissions completions and 
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recompletions (95% emissions reduction); (2) low-bleed/no-bleed pneumatic devices on new and 
existing wells; (3) dehydrator and storage tank emissions controls (95% emissions reduction); (4) 
engine optimization and NOx emission limits for engines; (5) collocation and centralization of 
facilities; and (6) electric compression.253 The revised Colorado River Valley Field Office RMP laid 
out air quality management actions to control emissions from oil and gas sources in the project 
area under the proposed alternatives.254 These management actions include the following 
additional air quality controls: (1) 94% reduction in fugitive dust from roads; (2) the use of Tier 4 
engines for all new and existing drill rig engines and hydraulic fracturing pump engines; (3) twice 
daily watering during construction activities; and (4) electric compression at compressor 
stations.255 In addition, BLM’s Greater Natural Buttes FEIS in Utah requires the following 
mitigation measures for reducing VOC emissions that are not included in the MDP FEIS and 
should be: (1) catalysts on all natural gas-fired compressor engines to reduce VOCs; and (2) an 
inspection and maintenance program to reduce VOCs that includes performing inspections of thief 
hatch seals and Enardo pressure relief valves to ensure proper operation and reviewing gathering 
system pressures to evaluate any areas where gathering pressure may be reduced, resulting in 
lower flash losses from condensate storage tanks.256  
 
The BLM should also include a reference to the new federal EPA NSPS Subpart OOOO 
requirements for the oil and gas sector and include a review of the associated federal control 
requirements that will be implemented over the course of the project.257  
 
The BLM should also consider the latest mitigation information and recommendations from the 
Uinta Basin winter air quality study in Utah. Specifically, the interim findings suggest the use of 
targeted control strategies for ozone, as follows: 

[T]he reactivity of the VOC mixture can affect the optimal ozone control strategy, and it may be 
possible to reduce ozone levels more effectively by identifying targeted control strategies for high 
reactivity VOC, such as aromatic, aldehyde and alkene species.258 

And in addition to direct VOC control, the EPA’s Natural Gas STAR Program has compiled 
detailed information from many Natural Gas STAR partners that have implemented various 
emission control technologies or practices and achieved cost effective methane reductions (that 
would also reduce VOC emissions as a co-benefit in many cases and would also help to address 
ozone). BLM’s Best Management Practices (BMPs), California’s Air Resources Board’s 
Clearinghouse of Non-CO2 Greenhouse Gas Emission Control Technologies and the Four 
Corners Air Quality Task Force Mitigation Measures for oil and gas are also good examples of 
mitigation strategies that should be considered in the MDP DEIS.259  
 
In light of the aforementioned oil and gas emissions control measures, BLM should include a 

253 BLM /USFS Tres Rios Field Office and San Juan National Forest Land and Resource Management Plan 
FEIS at 373. September 2013 
254 BLM CRVFO DRMP TSD (2011) Table 2-3 
255 BLM CRVFO DRMP TSD (2011) Table 2-3 
256 BLM Greater Natural Buttes FEIS (March 2012) at 4-15 
257 77 FR 49489, August 16, 2012. 
258 2012 Uintah Basin Winter Ozone & Air Quality Study – Summary of Interim Findings, Ongoing Analyses, 
Additional Recommended Reasearch, and Possible Mitigation Strategies, Prepared by researchers and air 
quality managers at USU/EDL, Alpine Geophysics, ENVIRON, UDEQ and EPA, August 7, 2012. 
259 BLM, Air Resource BMPs, www.blm.gov/bmp, ARB, http://www.arb.ca.gov/cc/non-co2-
clearinghouse/non-co2-clearinghouse.htm, and Four Corners Air Quality Task Force, 
http://www.nmenv.state.nm.us/aqb/4C/Docs/4CAQTF_Report_FINAL.pdf. 
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reference to Colorado’s extensive new oil and gas regulations and include a review of the 
associated control requirements that will be implemented as a result of these rules.260 
 
In addition, BLM should consider implementing an adaptive management strategy as part of this 
MDP DEIS. The BLM must establish a comprehensive set of mitigation measures for the MDP 
DEIS that ensures no significant air quality impacts from the proposed development would occur 
based on the best currently-available analysis tools prior to issuance of a ROD and should then 
use an enforceable adaptive management plan as a means to improve upon and update those 
measures, as needed, based on periodic and specific monitoring and modeling commitments. 
One key element to a successful adaptive management plan is a commitment by the BLM to work 
with the State and EPA to expand monitoring in the area. Establishment of a more comprehensive 
monitoring network will help serve as a backstop to track and ensure air quality protection 
throughout the impacted area and to help identify areas of concern with regard to air impacts. But 
to ensure resource protection, the adaptive management process must require frequent and 
specific actions are taken in order to prevent significant impacts from occurring (as opposed to 
taking corrective action after a significant impact is identified). The National Park Service has 
advocated for the establishment of specific monitored ozone “trigger points” set at levels below 
the NAAQS and tied to immediate implementation of enhanced mitigation measures, including 
phased development.261  

Beyond that, the BLM should consider alternatives that would satisfy the CASAC 
recommendations for ozone and PM, and EPA’s proposed revisions to the ozone NAAQS. The 
many additional mitigation measures in this section provide reasonable and technically feasible 
means of reducing emissions to achieve those recommendations.  
 
Finally, BLM should consider implementing a self-certification program in order to enhance 
compliance assurance. Such a program could be modeled off of EPA’s Title V permitting and 
NSPS compliance certification requirements and is warranted given the unique nature of the oil 
and gas industry with its extremely large number of affected sources spread across vast areas 
and remote locations. Such a program is also justified given the large amount of operator-reported 
data relied on for projecting impacts (e.g., CARMMS). BLM should maximize compliance with the 
mitigation measures finalized in the ROD by including rigorous self-certification requirements. The 
BLM’s regulatory obligation to “require compliance” with air quality standards gives it authority to 
require such a program as a requirement for engaging in development in the Bull Mountain Unit. 
43 C.F.R. § 2920.7(b)(3). 
 
 
 

 

260 https://www.colorado.gov/pacific/cdphe/summary-oil-and-gas-emissions-requirements (2014) 
261 See BLM Greater Natural Buttes FEIS at P-68. 
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